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Rc: Initial Administrative Determination about the State of Alaska's Percentage Allocation 
Recommendations for Eastern Aleutian Islands Golden King Crab and Adak Red King Crab 
and Associated Amendments to the 2003-2005 Community Development Plans under the 
Wcstenl Alaska Community Development Quota Program 

Dear Sirs: 

This letter constitutes an initial administrative determination (IAD) about the State of Alaska's 
(State's) July 14, 2005, percentage allocation recommendatio~~s for Eastern Aleutian Islands 
(EA1) golden king crab and Adak red king crab and the associated amendments to the 2003-2005 
Conlmunity Develop~nent Plans (CDPs) under the Western Alaska Cornrnunity Development 
Quota (CDQ) Program. The State and any and all of the CDQ groups may administratively 
appeal this IAD to the National Marine Fisheries Service (NMFS) Office of Administrative 
Appeals by October 19, 2005, following the procedures described in Attachment 1. 

For the reasons described below, NMFS initially disapproves the State's recomn~endations about 
the 2005 percentage allocations of these two crab CDQ reserves to the Aleutian Pribilof Island 
Community Development Association (APICDA), the Bristol Bay Economic Development 
Corporation (BBEDC), the Central Bering Sea Fishemlen's Association (CBSFA)_ the Coastal 
Villages Region Fund (CVRF), the Norton Sound Economic Development Corporation 
(NSEDC), and the Yukon Delta Fisheries Development Association (YDFDA), and proposed 
amendments to the 2003-2005 CDPs for these six CDQ groups. This initial determination is 
based on my findings that the State did not provide a reasonable explanation for its 
redommendations as required by 50 CFR 679.30(d). Specifically, the State's rationale does not 
demonstrate that the State applied all of the evaluation,criteria that it said that it focused on in its 
allocation recommendation, and the State did not provide an adequate explanation about how it 
used its conclusions about the evaluation criteria it applied to determine the specific percentage 
allocations it recommended for each CDQ group. 

Introduction 

The 2003-2005 percentage allocations for groundfish, crab. halibut and prohibited species and 
the associated CDPs were approved by NMFS on January 17,2003. On March 2,2005, NMFS 
published a final rule that added two new crab species allocations to the CDQ Program: EAI 
golden king crab arid Adak red king crab (70 FR 101 74). The final rule provided for a 10 
percent allocation of the annual total allowable catch of these two crab species to the CDQ 
Program as "CDQ reserves." On July 29,2005, the State announced the total allowable catch 
(TAC) and season dates for EAI golden king crab and established the 2005 CDQ reserve for EAI 
golden king crab as 300,000 pounds. The State has not yet issued a11 announcement about 
whether a TAC and fishing season will be established for Adak red king crab in 2005. Although 
the allocation of 10 percent of the EAI golden king crab and Adak red king crab TACs to the 
CDQ Program is established through federal regulation, further allocation of the CDQ reserves 
among the CDQ groups requires administrative action by the State and NMFS under 50 CFR 
part 679 and other applicable federal law. 



On July 14, 2005, the State submitted to NMFS its recommendations about (1) approval of 
percentage allocations of EAI golden king crab and Adak red king crab among the six CDQ 
groups for 2005' ,  and ( 2 )  approval of "all six Community Development Plans (CDPs) submitted 
to the State for the new 2005 crab species." 

The State recomnlended the following percentage allocations among the CDQ groups: 

Standard of Review for the State's Recommendations 

NMFS's role in the CDQ Program allocations is defined by the Magnuson-Stevens Fishery 
Conservation and Management Act (MSA), the Fishery Management Plan for Groundfish of the 
Bering Sea and Aleutian Islands Management Area (groundfish FMP), the Fishery Management 
Plan for Bering Sea/Aleutian Islands King and Tanner Crabs (crab FMP), and regulations at 50 
CFR part 679 implementing the CDQ Program. The MSA requires that the North Pacific 
Fishery Management Council (Council) and NMFS establish the CDQ Program and allocate a 
portion of the quotas from Bering Sea fisheries to the program. In addition, the MSA provides 
the criteria for communities to be eligible for the CDQ Program. However, the MSA does not 
specifically instruct the Secretary to allocate CDQ to eligible communities or to CDQ groups, 
nor does it contain requirements about how allocations of quota to the eligible communities 
should be made. 

The groundfish FMP states that the CDQ Program is a joint program of the Secretary and the 
Governor of the State of Alaska. It also requires that portions of the quota allocated to the CDQ 
Program are to be released by NMFS to "eligible Alaska comnlunities who submit a plan, 
approved by the Governor of Alaska. for its wise and appropriate use." The crab FMP provides 
for an allocation of crab to the CDQ Program and states that the "program will be patterned after 
the pollock CDQ program." 

Regulations at 50 CFR Part 679 implementing the CDQ Program were developed by the Council 
based on recommendations by the State. As intended by the FMPs, these regulations place the 
primary responsibility with the State for recommending CDQ allocat~ons and day-to-day 

I The 2005 crab hshins year is frorn July 1. 2005, to June 30, 2006. The 2005 season for EAI golden king crab 15 

August 15, 2005, through May 15, 2006. Whether a 2005 Adak red king crab fishery w ~ l l  occur and, i f  ~t does, the  
season dates, have not yet been announced by the Alaska Depart~nent of Fish and Garne 
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administration of the CDQ Program. Additionally, should NMFS determine that a regulatory 
requiremcnt has not been met by the State in developing its CDQ allocation recommendations or 
that the State's rationale is not reasonable or does not support the Statc's recommendations, 
NMFS IS not provided the regulatory authority to implement CDQ allocations on its own. The 
allocation recommendations must be returned to the State for further development or revision. 
For these reasons, NMFS interprets its standard for reviewing State CDP and allocation 
recommenda~ions as an abuse of discretion standard rather than an independent or de riovo 
review of the record. 

The role of NMFS in review and approval of the CDPs and the allocation of quota to the eligible 
communities is limited by regulatory design to conducting a careful inquiry of the record 
provided by the State for its recommendations and to determining whether the State considered 
relevant factors and articulated a satisfactory explanation for its action, including a rational 
connection between the facts found and the recommendations made by the State. NMFS must 
approve the State's recommendations if it finds that the State followed the requirements 
described in the regulations and provided a rationale that demonstrates that the State considered 
relevant evaluation criteria and provided a reasonable explanation for its allocation 
recommendations given those criteria. 

Reeulatorv Requirements 

NMFS's rcview of CDQ allocation recommendations submitted by the State is governed by 50 
CFR 679.30(d) when such recommendations are made as part of recommendations about 
approval or disapproval of a proposed CDP: 

NAFS will review the proposed CDPs and approve those [hat it deternlirres meet (111 
lrpplicable requirements. NMFS shall approve or disnpprove the State's 
recort~rt~etrclations wlthin 45 days of thew receipt. In the event of approval of the CDP, 
NMFS will notify the State in writing that the proposed CDP is c~pprovecl by NMFS and is 
consislenl with all requirements for CDPs. If NMFSfitrds that n proposed CDP does not 
cornply with the requirernerlts of this part, NMFS rt~ust so advise the State in writing, 
incllrcling the rensoris thereof: The State rnny suhrt~~t a revisedproposed CDP along with 
revised recornmendations for npprovnl to NMFS. 

On January 17,2003, NMFS approved 2003-2005 CDPs for APICDA, BBEDC, CBSFA, C V W ,  
NSEDC, and YDFDA and allocations of CDQ reserves for groundfish, prohibited species, 
halibut, and the crab species that were part of the CDQ Program on that date. At that time, 
NMFS determined that the 2003-2005 CDPs contained all of the information required by 
$679.30(a), that the CDPs were consistent with the "purpose and scope of the CDQ Program" at 
$679.1(e), and that the 65 communities represented by the CDPs were eligible to participate in 
the CDQ Program. 

Although the State recommends approval of "all six Community Development Plans (CDPs) 
submitted to the State for the new 2005 crab species," the documents submitted by the CDQ 
groups requesting percentage allocations for EAI golden king crab and Adak red king crab are 



amendments to the 2003-2005 CDPs and will be reviewed as such by NMFS for this LAD 
Further information about this issue is provided later in the IAD. 

Because the State's recommendations apply to both CDQ allocations and proposed amendments 
to the 2003-2005 CDPs, NMFS considered the following requirements of 50 CFR part 679 in 
making determinations in this IAD: 

1. §679.30(a) requires that the State announce an application period for CDQ allocations. 

2. §679.30(a) requires that qualified applicants apply for CDQ allocations by submitting a 
proposed CDP to the State during its CDQ application period. Qualified applicants are defined 
at §679.2.2 For this IAD, NMFS will determine whether qualified applicants applied for the 
2005 allocations of EAI golden king crab and Adak red king crab by submitting proposed 
amendments to their 2003-2005 CDPs to the State during its application period. 

3. §679.30(b) requires the State to hold a public hearing to obtain comments on the proposed 
CDPs from all interested persons. The hearing must cover the substance and content of the 
proposed CDPs so that the general public, particularly the affected parties, have a reasonable 
opportunity to understand the impact of the proposed CDPs. The State must provide reasonable 
public notification of the hearing date and location. At the time of public notification of the 
hearing, the State must make available for public review all State materials pertinent to the 
hearing. For this IAD, NMFS will determine whether the State held a public hearing to obtain 
comments on the proposed anlendnlents to the 2003-2005 CDPs in accordance with the 
requirements at 5679.30(h). 

4. 5679.30(c) requires the State to consult with the Council before the State submits its 
recommendations about CDQ allocations and proposed CDPs to NMFS. For this IAD, NMFS 
will determine whether the State consulted with the Council before it submitted its 
recommendations about the 2005 crab CDQ allocations and approval of proposed amendments to 
the 2003-2005 CDPs to NMFS. 

5. $679.30(d) requires the State to transmit the proposed CDPs and its recommendations for 
approval of each of the proposed CDPs to NMFS. along w ~ t h  the findings and the rationale for 
the recommendations. In its findings, the State must make determinations about whether each 
proposed CDP meets all applicable requirements of 50 CFR part 679. For this IAD, NMFS will 
determine whether the State transmitted proposed amendments to the 2003-2005 CDPs along 
with its recommendations, findings, and rationale for its CDQ allocation recommendations and 
whether the State made determinations that the proposed amendments met all applicable 
requirements of 50 CFR part 679. 

The telm "qualified applicant" for purposes of the CDQ Program is defined at $679.2 as a local fishrm~en's 
organization or a local economic development organlzatlon that. (i) represents an ellgible comnunlty or group of 
elig~ble communities: (li) is incorporated under the laws of the State of Alaska or under Federal law: and 011) has a 
board of directors composed of at  least 75 percent res~dent fishermen of the community (or group of communities). 



6. Because NMFS is reviewing proposed amendments to the 2003-2005 CDPs, NMFS must 
determine whether the 2003-2005 CDPs, if amended as proposed by the CDQ groups, would 
continue to provide thc information required to be contained in a CDP by §679.30(a) and would 
continue to be consistent with the goals and purpose of the CDQ Program at §679.1(e). 

7. Finally, under 5679.30(d), NMFS must deteniiine that, in makings its recomniendations, 
findings, and ralionale, the State demonstrated that it considcred relevant evaluation criteria and 
provided a reasoilable explanation for its 2003-2005 crab CDQ allocation recommendations 
given those crileria. 

Determinations about the State's Recommendations 

Pursuant to 50 CFR par1 679, I make the following determinations about the State's 
recommendations as submitted in its July 14, 2005, letter from Governor Murkowski and 
described in the "CDQ Team's Final Recommendations" dated June 22,2005, and I provide my 
rationale for these determinations. 

1. Did the State announce an application period as required by 6679.30(a)? 

Appendix 2 to the State's July 14, 2005, letter, contains three different letters dated August 16, 
2004, and addressed to "Dear Interested Party." The first letter dated August 16, 2004, is the 
first page of Appendix 2. The second and third letters dated August 16, 2004, are on the first 
page of  the application packets for the 2006-2008 CDP applications and the 2005 Crab 
Addendum CDP application. The first letter dated August 16, 2004, stated that two application 
packets were sent to each CDQ group. A copy of mailing labels and e-mails in Appendix 2 
indicate that the State also sent the application packets to representatives of each of the 65 
communities currently participating in the CDQ Program. The third letter dated August 16, 
2004, which is included in the 2005 Crab Addendum CDP application packet, stated that the 
application period for the 2005 crab CDQ allocations opened on October 1,2004, and closed on 
November 1, 2004. In Appendix 2 to the State's July 14, 2005, letter to NMFS, the State 
provided copies of public notices announcing the application period that it placed in the 
Anchorage Daily News, Juneau Empire, Nome Nugget, Bristol Bay Times, Dutch Harbor 
Fisherman, and Tundra Drums and on the State's website. Based on this information. I 
determine that the Stute did announce un upplicatron periodfor the 2005 crab CDQ allocutions 
us required by j'679.30(u). 

2. Did qualified applicants submit applications for CDO allocations to the State as required by 
6679.30(a)? 

On page 2 of its June 22, 2005, of its letter to Governor Murkowski regarding the CDQ Team's 
final allocation recomlnendations (Appendix I), the State wrote that "[Dluring this application 
period, the CDQ Team received six CDPs requesting allocations of the two new crab species for 
the 2005 Crab CDP allocation cycle." The State forwarded to NMFS seven binders, one each 
from APICDA, BBEDC, CVRF, NSEDC: and YDFDA and two binders from CBSFA. The 
binders from five CDQ groups are titIed "2005 Crab Addendum." The binder from NSEDC is 
titled "Application for Community Development Quota Program." Each of these applications 



bears a State of Alaska, Dcpartn~ent of  Con~n~erce  stamp indicating that the applications were 
received by thc State on or before the State's November 1, 2004. deadline. 

APICDA, BBEDC, CBSFA, CVRF, NSEDC, and YDFDA all are operat~ng under CDPs 
approved by NMFS for 2003 through 2005. When these CDPs were approved on January 17, 
2005, NMFS determined that each of the CDQ groups were qualified applicants because they are 
local economic development organizations that meet thc dcfinition of qualified applicants at 
5679.2. No revisions have been made to the 2003-2005 CDPs since January 17,2005, that have 
changed ( I )  the eligible communities participating in each CDQ group, (2) the fact that all of the 
CDQ groups are incorporated as non-profit corporations under the laws of Alaska, and (3) the 
fact that the board of directors of each CDQ group is composed of at least 75 percent resident 
fishermen of the community or group of communities. No such revisions to the 2003-2005 
CDPs are proposed in the applications submitted to the State by the six CDQ groups. 

The eligibility status of each of the 65 communities participating in the 2003-2005 CDPs and 
represented by the CDQ groups submitting applications for the 2005 crab CDQ allocations 
recently was confirmed by Congress in the Safe, Accountable, Flexible, Efficient Transportation 
Equity Act: A Legacy for Users (H.R.3, 109th Cong., Title X, Subtitle B, Sec. 10206, 2005, 
enacted). This legislation, which was signed by the President on August 10, 2005, confirms that 
the 65 communities that are listed in the 2003-2005 CDPs are eligible to participate in the CDQ 
Program. 

Based on this inforr~~olion, I iielern~ine that APICDA, BBEDC, CBSF.4. CVRF, NSEDC, arrtl 
YDFDA are qual~fierl to apply for the 2005 crcrh CDQ allocations ofE.4Igoliierr kirrg crah arrti 
Arlak red king crab ar~ii [hat etrch of the sis CDQ groups submitted an applicatiotrfor these 
allocations ro rhe Srure as reqr~rreil by J679.30(a). 

3. Did the State hold a public hearing as required bv 6679.30(b)'? 

In Appendix 2 to its July 14. 2005, letter to NMFS, the State provided copies of several 
documents related to public hearings it held on the 2005 crab CDQ allocations and the 2006- 
2008 groundfish. prohibited species, halibut, and crab CDQ  allocation^.^ These documents 
include (1) a September 10, 2004, letter to each of the CDQ groups notifying the groups of the 
November 30, 2004. public hearing in Anchorage; (2) a December 1, 2004, letter to each of the 
CDQ groups notifying the groups of the additional public hearings that the State held on 
December 15, 16, and 17, 2004, in Anchorage; and (3) copies of public notices about both the 
November and December 2004 public hearings that were published in the Anchorage Daily 
News, Juneau Empire (notice for December 2004 hearing only), Nome Nugget, Bristol Bay 
Times, Dutch Harbor Fisherman, and Tundra Drums and on the State's website. The public 
notices identified that the hearings were about both the 2005 crab CDQ allocations and the 2006- 
2008 multispecies CDQ allocations. 

In Appendix 3 to its July 14,2005, letter to NMFS, the State provided transcripts from the 
November 30,2004, public hearing and the December 15 through December 17,2004, public 

The 2006-2008 gloundfish, plohibited species, halibut, and crah CDQ allocat~ons also may be referred to by 
NMFS in this IAD as the 2006-2008 niultispecies CDQ allocat~ons. 
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hearings. The transcript of thc Novemher 30, 2004, hearing indicates that teleconference hook- 
ups were provided in St. Paul,Norne, Unalaska, Dillingham, and Bethel. At the beginning of the 
hearing, Cornmissioner Blatchford stated that the hearing was about "the 2006-2008 CDP, and 
2005 crab, CDP Application cycle." Each of the CDQ groups provided an overview that 
generally described the communities they represented; the board of directors and managing 
organization for the CDQ group; current social and economic conditions in their communities; 
investments, projects, and employment programs that the group had undertaken in current and 
past CDQ allocation cycles; and plans for the future. These presentations generally constituted 
an overview of m~rch of the information in the current 2003-2005 CDPs and the proposed 2006- 
2008 CDPs. Two groups (YDFDA and CBSFA) specifically mentioned the 2005 crah CDQ 
allocations in their prcscntations. However, most of the presentations focused on the allocations 
of groundiish, prohibited species, halibut, and crah for the 2006-2008 allocation cycle. 

At the conclusion of the CDQ groups' presentations at the Novemher 30, 2004, puhlic hearing, 
the State provided an opportunity for puhlic comment. No comments were received from people 
via the teleconference hook-ups. One person provided puhlic testimony in Anchorage. In 
addition, a statement by Commissioner Blatchford on page 82 of the transcript of the Novemher 
30,2004, puhlic hearing indicates that the State provided copies of the executive summaries 
from the proposed CDPs at the hearing and that the State would provide copies upon request to 
anyone who was not able to get a copy at the hearing. However, the transcript does not indicate 
whether executive summaries of both the 2005 crah CDQ allocation applications and the 
proposed 2006-2008 CDPs were provided at the meeting. 

Based on this information, and my own attendance at the November 30, 2004, public hearing, I 
rleternzine that the Stc~te held n public hearing to obtain comments on the 2005 allocations ofEAI 
golden krng crab and Adak red king crab, and that the State provided reasonable public 
notzfication ofthe hearing dates and locations. I also determine that the November 30, 2004, 
hearing covered the substc~nce and content ofthe 2003-2005 CDPs and provided the public with 
the opportunity to comment on the 2005 crab CDQ allocations. Finally, I determine that the 
State did not provide szlfjicient information for NMFS to make a determination about whether the 
State made avc~ilableforpublic review prior to the hearing all State materials pertinent to the 
2005 croh CDQ allocations. However, I also determine that this deficiency in the information 
sz~bmitterl by the State is not, on its own, a reason to disapprove the State's 2005 crab CDQ 
allocation recomnzendntions. NMFS has no indication from public comment at the hearing, or 
from any other source, that any persoiz was uizahle to obtain the required iilformation about the 
2005 crab CDQ allocations prior to the public hearing. 

4. Did the State consult with the Council as required by 6679.30(c)? 

In Appendix 4 to its July 14, 2005, letter to NMFS, the State provided copies of several 
documents related to its consultation with the Council about the 2005 allocations of EAI golden 
king crah and Adak red king crah at the Council's April 2005 meeting. These documents include 
(I)  a March 31, 2005, letter from the State to Stephanie Madsen, Chair of the Council, 
summarizing the State's 2006-2008 multispecies CDQ allocation recommendations and 2005 
crab CDQ allocation recommendations; (2) an April 11, 2005, letter from the Council to 
Governor Frank H. Murkowski about the State's consultation with the Council at the Council's 



April 2005 meeting; and (3) a partial transcript of the State's April 8, 2005, consultation with the 
Council. Baser1 on this information, and ~n?, own attendance crt the Council rneeting while the 
State j. consultrrtion occurred, I rleterrnine thrrt the State consulted with [he Councrl about its 
recornmenrlations,for the 2005 crab CDQ allocrrtions rrnrl associaterl nnrendrnents to the 2003- 
2005 CDPs before the Stcrte suhn~itrerl rlrose reconznzendr~tiorrs to NMFS,for rrpproval. as 
requrred by s$679.30(c). 

The State described its consultation with the Council on page 5 of its June 22, 2005, rationale. In 
that discussion, the State wrote: 

"More specifically, concern was expressed relating to the way the CDQ program 
standards and evaluation criteria are applied by the CDQ Tearn in its evaluation 
of CDPs and development of the allocation recommendations. The Council also 
expressed concern regarding the ability of the CDQ groups to understand the 
most important factors for consideration and relative weighting of the criteria in 
each new allocation cycle." 

In the next paragraph, the State wrote "[Mlany of the issues raised during this consultation were 
previously addressed in Amendment 71 passed by the Council in June of 2002. However, for 
reasons beyond the control of the State, much of Amendment 71 has not yet been codified into 
regulations." 

The Council's recon~n~endations for revisions to regulations governing the CDQ allocation 
process were made through its recommendations about Issue 1 ,  Issue 2, Issue 4. and Issue 5 in 
the Amendment 7 1 analysis. For Issue I, the Council recommended that NMFS continue to 
make CDQ allocation recon~n~endations through an administrative process, which is the process 
that is currently described in NMFS regulations and the process that is now being used to 
consider the State's 2005 crab CDQ allocation recommendations. For Issue 2, the Council 
recommended that a 3-year allocation cycle be adopted in NMFS regulations. For Issue 4, the 
Council recommended that the State and NMFS continue to make periodic, competitive 
allocations among the CDQ groups. For Issue 5, the Council recommended that essentially the 
same evaluation factors currently in State regulations, and being used by the State in this 2005 
crab CDQ allocation process, be added to federal regulations. The Council's recommendations 
for the CDQ allocation process under Amendment 71 generally reflect the CDQ allocation 
process that the State followed in developing its 2005 crab CDQ allocation recommendations. 
The fact that NMFS has not made these revisions in its regulations does not prevent the State 
from providing CDQ allocation recommendations and rationale that address what the State 
identified as the Council's concern: the ability of the CDQ groups to understand the most 
important factors for consideration and relative weight of these factors. 

5. Did the State transmit the proposed CDPs and its recommendations for approval of each of 
the proposed CDPs to NMFS. along w ~ t h  the findings and the rationale for the recommendations 
as required by 6679.30(d), and did t&State make determinations about whether the pr& 
amendments to the 2003-2005 CDPs met all applicable requirements of 50 CFR part 679? 



On July 14,2005, NMFS received a letter from the State, with attachmcnts, that contained the 
State's rccomrnendations about approval of "all six Commitnity Development Plans (CDPs) 
submitted to the State for the new 2005 crab species" and percentage allocations among the six 
CDQ groups for the 2005 CDQ reserves for EAI golden king crab and Adak red king crab. The 
July 14, 2005, lettcr further stated that the "state's findings and rationale in support of these 
recommendations are contained in the encloscd appendices." Appendix 1 to the July 14, 2005, 
letter contains the June 22, 2005, "Final 2005 Crab CDQ allocation reconlmendations" with the 
State CDQ Team's findings and rationale supporting its recommendations. The July 14,2005, 
letter from Governor Murkowski stated that on June 24, 2005, "he concurred with the CDQ 
Team's 2005 Crab CDQ recommendations, findings. and rationale." The July 14, 2005, letter 
also stated that the "six 2005 CDPs have been fully reviewed by the State," and that "[Elach of 
the six CDPs met the requirements of 50 C.F.R. 679 and 6 AAC 93."4 

The State refers to the applications for the 2005 crab CDQ allocations as "CDPs" in its July 14, 
2005, letter and its June 22, 2005, findings and rationale. However, on page 2 of its August 16, 
2004, application packet, the State wrote that the "CDQ groups may submit an Addendum 
Application . . ... to the 2003-2005 CDPs to request CDQ allocations for EAI golden king crab 
and Adak red king crab added to the CDQ program started in 2005." On page 3 of the 
application packet, the State instructed the CDQ groups to "provide a detailed set of binder 
instructions on where these documents are to be included in the 2003-2005 CDPs." 

Based on the i~forn~utiotr suh~nitted by the State in its July 14, 2005, letter to NMFS, I determine 
that tlie State did trutrsn~it proposed revisions to the 2003-2005 CDPs, its recommendationsfor 
approval of these proposed revisiorrs, its recommendationsfor 2005 allocations ofEAIgolden 
king crcrh c~rid Adak red king crah crrtlong the CDQ groups, and the findings and rationale 
srcpportirig these reco~irmendutiotrs to NMFS as required by $679.30(d). I also determine t h ~ ~ t  
tlie State made a rleterminution tlrat tire infarmation submitted by the six CDQ grotps to the 
State ~neets the requirements 0150 CFR part 679 as required by $679.30(d). Finally, I 
determine that the State notified the CDQ groups that the applicationsfor the 2005 allocations 
ofEAI golden king crah and Adak red king crab were amendments to the 2003-2005 CDPs. 

6. If amended as proposed. would the 2003-2005 CDPs continue to provide the information 
required to be contained in a CDP by 6679.30(a) and continue to be consistent with the qoals and 
purpose of the CDO Program at §679.1(e)? 

The State forwarded to NMFS seven binders, one each from APICDA, BBEDC, CVRF, 
NSEDC, and YDFDA and two binders from CBSFA. These binders constituted the CDQ 
groups' applications for allocations of the 2005 CDQ reserves for EAI golden king crab and 
Adak red king crab. For reasons described in paragraph (5) above, NMFS is considering these 
applications as proposed amendments to the 2003-2005 CDPs. 

On page 13 of thls IAD, NMFS identifies a comment on page 8 of the State's rat~onale that indlcates that the State 
has some concerns about whether APICDA's "CDP" IS consistent with $679.1(e). Flowever, it is unclear from t h ~ s  
comment whether the State is referring to the proposed amerldmer~ts to APICDA's 2003-2005 CDP for the 2005 
crab allocations or is referrir~g to APICDA's p~oposcd 2006-2008 CDP. 



NMFS interprets its reylations at $679.30 for review of amendments to the 2003-2005 CDP in 
light of decision 03-0022 issued by NMFS's Office ofAdrninistrative Appeals (OAA) on 
November 26,2004 (OAA 03-0022). This decision was affirmed by NMFS on Decembcr 7. 
2004. OAA 03-0022 states that the "general CDQ regulations of 6679.30 should be construed in 
light of the goals and purpose of the CDQ program stated in $679.1 (e)," but that the language of 
$679.1(e) is not "a substantive requirement that each CDQ project in itself must be intended to 
achieve the goals and purpose ofthe program." Therefore, a CDP on the whole must be 
consistent with the goals and purpose of the CDQ Program and any changes to an approved CDP 
must not cause the CDP as a whole to become inconsistent with the goals and purpose of the 
CDQ Program. 

The applications generally contained proposed revisions, deletions, and additions to executive 
summaries; description of investments and employment; descriptions of target fisheries; fishing 
plans; budgets; and additions of draft contracts with business partners. The applications for 
APICDA, BBEDC, NSEDC, and YDFDA contain proposed revisions, additions, and deletions to 
text currently contained in the 2003-2005 CDP. In addition, BBEDC, NSEDC, and YDFDA 
provided specific instructions for how to incorporate the proposed amendments into the 2003- 
2005 CDPs, as requested in the State's application packet. However, the applications for 
CBSFA and CVRF do not clearly indicate that they intended to amend their 2003-2005 CDP. 
Neither application provides specific instructions about amending the 2003-2005 CDP and some 
of the information in the applications indicate that the CDQ group might be basing its 
amendments on information submitted to the State at the same time in their proposed 2006-2008 
CDPs rather than on information in the 2003-2005 CDPs. 

The applications submitted by APICDA, BBEDC, CBSFA, NSEDC, and YDFDA do not contain 
any new proposed CDQ projects. The application submitted by CVRF contains descriptions of 
nine CDQ projects, but only one of them, a non-profit training project, appears to be a CDQ 
project that is not contained in CVW's 2003-2005 CDP. None of the proposed amendments 
would remove information from the 2003-2005 CDPs that formed the basis of NMFS's January 
17, 2003, determinations that the 2003-2005 CDPs contained all of the information required by 
$679.30(a) or that the 2003-2005 CDPs were consistent with the goals and purpose of the CDQ 
Program at 6679.1(e). In addition, none of the proposed amendments would revise or add 
infonnation to the 2003-2005 CDPs that would change NMFS's January 17,2003, determination 
that the 2003-2005 CDPs were consistent with $679.l(e). 

After review of the information submittetl by the sir CDQ groups in their rzpplicutions for the 
2005 crab CDQ allocrrtions. I cletermine that, ifthe 2003-2005 CDPs were arncnded as proposecl 
in these applications. the 2003-2005 CDPs woultl continue to meet the inforn~atiorz requirements 
at $679.30(u) ant1 wo~rlcl continue to be consistent with the goals a~~cipurpose of the CDQ 
Program at $679. I(e). However, i f  NMFS were approving the State's 2005 crclb CDQ 
allocation recomn~enclations, I woulcl consult with euch CDQ group before actually umending its 
2003-2005 CDP to ensure that any revisions to tlrc group's CDP ditl not conflict with 
anzenclnle~lts approvetl by NMFS between Xovember 1, 2004, ancl torlrry. 



7. Did the State consider relevant evaluation criteria and provide a reasonable explanation for its 
2005 crab CDO allocation recommendations qiven those criteria? 

The State's findings and rationale for its 2005 crab CDQ allocation recommendations are 
described in the June 22, 2005, letter from Commission Blatchford to Governor Murkowski. 
This document describes the evaluation criteria5 considered by the State in making its 2005 crab 
CDQ allocation recommendations and provides the State's findings and explanation for its 
recon~n~endations. This document will subsequently be referred to as the State's rationale. 

(i) Did the State consider relevant evaluation criteria as a basis for its 2005 crab CDQ 
allocation recommendations? 

On page 3 of the State's rationale, the State wrote that it considered the CDQ program standards 
in 6 AAC 93.017 and all 20 evaluation factors set forth in 6 AAC 93.040(b) "when reviewing the 
proposed CDPS."~ In addition, in the first paragraph of page 4 of its rationale, the State wrote 
that it "the CDQ Team's allocation recommendation focused on" a subset of these program 
standards and evaluation factors. NMFS assumes that the term "focused on" for purposes of 
competitive evaluation of the CDQ groups means that the State based its 2005 crab allocation 
recommendations on this subset of program standards and evaluation factors. The State also 
wrote, in the second paragraph on page 4, that when the sum of allocation requests exceed loo%, 
the State applies 6 AAC 93.040(g), which requires the State to "seek to maximize the benefits of 
the CDQ program to the greatest number of participating con~munities."' 

NMFS regulations at 50 CFR 679.30 describe the process that the State must follow in making 
its allocation recommendations and identify the CDP as the document that must be submitted by 
the applicants to the State and NMFS to apply for CDQ allocations. The regulations include 
specific information that must be supplied in the CDP, but they do not specify that only the 
information in the CDP may be used as a basis for CDQ allocations. Specific guidelines setting 
forth the criteria the State should use in evaluating the CDQ groups or in making CDQ allocation 
recommendations are not contained in the MSA, the FMPs, or 50 CFR Part 679. Therefore, the 
State appropriately developed program standards, evaluation factors, and the guidance for its 
allocation recommendations and implemented them under 6 AAC 93. 

The program standards and evaluation factors in State regulations include population, social and 
econonlic conditions; past performance of a CDQ group in using allocations to provide benefits 
to eligible communities consistent with the goals and purpose of the program; plans described in 
the CDP to provide benefits to eligible communities in the future; and the conduct of the CDQ 
fisheries. These program standards and evaluation factors are related to the infontlation that 
must be submitted in the CDPs under Federal regulations and are relevant to the State's 
responsibility to recommend appropriate CDQ allocations to the eligible CDQ communities. 
Therefore, I cletermir~e that the program standards in 6 AAC 93.01 7, the evaluation jlctors in 6 

The State refers to program staiidards and rvalnatlon factors in its regulations. When NMFS uses the more general 
term "evaluation criteria" i l l  this IAD, ~t 1s referring to the combination of all crlterla used by the State as a basis for 
its allocation recommendations, including program star~dards and evaluation factors. 

A copy of the State regl~lations at 6 AAC 93 is in Attachment 2 to thls IAD. 
'The quoted text 1s from 6 AAC 93.040(g), see Attachment 2 to t h ~ s  IAD. 



AAC 93.040(b), unrl the rlirection of 6 AAC 93.040(g) are relevant eval~iatio~l criteria for the 
State to consirler as tr basis for its 2005 crab CDQ allocation reconznienclations. 

(ii) Did the State provide a reasonable explanation for its 2005 crab CDQ allocation 
recommendations? 

On pages 3 and 4 of the State's rationale, the State described the program standards and 
evaluation factors at 6 AAC 93.017 and 6 AAC 93.040(b) it relied on (1) to make determinations 
about the "proposed CDPs," and (2) as a basis for its 2005 crab allocation recommendations. 
Although the State refers to "CDPs" and "proposed CDPs," the applications for 2005 crab CDQ 
allocations are proposed amendments to the 2003-2005 CDPs. The proposed 2006-2008 CDPs 
that were submitted by the CDQ groups to the State are applications for the 2006-2008 
multispecies CDQ allocations. 

In the fourth paragraph on page 3 of the State's rationale, the State found that all six CDPs 
demonstrated consistency with two of the nine program standards (#3 and #4), and four of the 20 
evaluation factors (#7, #8, #IS, and #19), so these program standards and evaluation factors 
"were given little weight in the allocation recommendation." In the last paragraph on page 3, the 
State identified two additional evaluation factors on which it placed little weight. One of these 
factors is 6 AAC 93.040(b)(7), which addresses "the coordination or cooperation with other 
applicants or CDQ groups on CDQ projects."8 However, NMFS notes that in the State's more 
detailed explanation of its allocation recommendations for the individual CDQ groups, the State 
specifically identifies concerns with cooperation between APICDA (page 9) and CBSFA (page 
12) on CDQ projects in St. George and St. Paul. Identification of these concerns in the part of 
the rationale that explains the State's recommended percentage allocations for APICDA and 
CSBFA implies that this evaluation factor played some role in the State's allocation 
recommendations. However, the State does not explain what it means by "little weight" and 
what role, if any, the program standards and evaluation criteria it identified as having little 
weight actually played in the State's 2005 crab allocation recommendations. 

In the first paragraph on page 4 of the State's rationale, the State wrote that its allocation 
recommendation "focused on" program standards "(1)-(2), and (5)-(9)" and evaluation factors 
"(1)-(6), (9), (1 1-17)." The State then wrote that it "roughly distilled" the program standards and 
evaluation factors it focused on into three broad categories it used to competitively evaluate each 
group. These three broad categories included the extent to which each CDQ group: (I)  sought to 
maximize the benefits of the CDQ Program to the greatest number of participating communities, 
(2) did well in terms of overall performance, and (3) proposed a CDP that was consistent with 
the goals and pulposes of the CDQ Program. 

In the third paragraph on page 4 of the State's rationale, the State explained that it "measured 
overall performance by reviewing to what extent each CDQ group: (1) expanded investment in 
(a) profitable Bering Sea fishing vessels and quota, and (b) onshore processing projects that were 
sustainable; (2) provided measurable benefits to their residents through in-region projects 
(including employment, education, and training programs); and (3) achieved these results with 

The State's citation for thls program standard in paragraph 5 on page 3 of its rationale is incorrectly Identified as 6 
AAC 93 017(7). 



reasonable administrative expenses (including compensation of senior level management as 
compared to other non-profit corporations, for-profit corporations, and high level government 
officials in Alaska.)." 

In the fifth paragraph on page 4 of the State's rationale, the State provided two additional broad 
categories that evaluate to what extent: ( I)  each CDP is geared toward transition to a self 
sufficient, regionally based, fishcries related economy; and (2) each group has promoted, to the 
greatest extent possible, conservation-based fishing of their CDQ allocations. 

NMFS concludes from the explanation provided on pages 3 and 4 of the State's rationale that the 
State divided the seven program standards and 14 evaluation factors that it said it focused on in 
making its 2005 crab allocation recommendations into the following five general categories: 

(1) The extent to which each CDQ group sought to maximize the benefits of the CDQ 
Program to the greatest number of participating communities; 

(2) The extent to which each CDQ group did well in temis of overall perfomatice; 

(3) The extent to which each CDQ group proposed a CDP that was consistent with the goals 
and purposes of the CDQ Program; 

(4) The extent to which each CDP is geared toward transition to a self sufficient, regionally 
based, fisheries related economy; and 

(5) The extent to which each group has promoted, to the greatest extent possible, 
conservation-based fishing of their CDQ allocations. 

The State then provided an explanation of its 2005 crab CDQ allocations of EAI golden king 
crab and Adak red king crab among the six CDQ groups on pages 6 through 18 of the State's 
rationale. For each CDQ group, the State first listed information about the CDQ group's 
population, unemployment rate, med~an household income, and poverty rate. Based on this 
information, the State provided conclusions about the standard of living and economic need for 
the region represented by each CDQ group. The State used three general terms to describe its 
conclusions: high, mid-range, and low. For BBEDC and CBSFA, the State also provided an 
additional statement about the adverse affect low salmon prices and a downturn in the opilio crab 
harvests on the CDQ communities represented by those two CDQ groups. 

The State then provided conclusions about the following evaluation criteria for each CDQ group: 
past performance of offshore investments; past performance of employment, education, and 
training projects; the potential for in-region projects; quality of the long range transition plan; 
administrative expenses; the design of milestones for determining progress of projects; business 
plans; investments in the crab sector; and employment benefits with industry partners. Relative 
to the other CDQ groups, the State provided a much more lengthy explanation of its conclusions 
that APICDA was not performing as well as the other five CDQ groups with respect to these 
evaluation criteria. However, for the other five CDQ groups, the State provided relatively short, 
fairly general, and almost identical conclusions with respect to each CDQ group's perfoniiance 



for several evaluation criteria. For examplel in the sections addressing each CDQ group on 
pages 6 through 18 ofthe State's rationale. the State wrote that BBEDC, CBSFA, CVRF, 
NSEDC, and YDFDA all had in-region projects "that appear to have the likelihood of 
developing a self-sustaining local fisheries economy and a viable schedule for transition fro111 
reliance on an allocation to self-sufficiency." In another example, the State wrote that each of 
these five CDQ groups had in-rcgion projects that "appear to be designed with realistic 
measureable milestones for determining progress for their projects." The State also provided 
identical paragraphs about each of the five CDQ groups. except APICDA, with regard to their 
future plans. For the evaluation criteria related to past performance of existing offshore CDQ 
projccts State provided conclusions using the terms "successful" and "very successf~~l" for each 
of the CDQ groups, except APICDA. For APICDA, the State concluded that its "past 
performance of existing offshore CDQ projects have. for the most part, been successful," but that 
"APICDA, in contrast with the other five CDQ groups, has not been actively investing in 
additional for-profit investments.. ." (page 6 of the State's rationale). For the evaluation criteria 
related to past performance of in employment, education, and training, the State provided 
conclusions using the terms "successful" and "very successful" for each of the six CDQ groups. 

After summarizing its conclusions about each CDQ group's with respect to population; standard 
of living; economic need; past performance of offshore investments; past performance of 
employment, education, and tra~ning projects; the potential for in-region projects; quality of the 
long range transition plan; adm~nistrative expenses; and the design of milestones for determining 
progress of projects, the State provided its specific percentage allocation recommendations for 
the 2005 allocations of EAI golden king crab and Adak red klng crab. Then, for all of the CDQ 
groups except APICDA, the State wrote that it recommended the particular allocation based on 
the "factors and findings above." For APICDA, the State did not write that its 2005 crab 
allocation recommendations were based on "factors and findings above," but rather "[Tlhe 
State's 2005 allocation recomn~endations for the two new species of crab are consistent with 
APICDA's current opilio crab CDQ allocation percentage." (page 10 of the State's rationale). 

For all six of the CDQ groups, the State concluded each section with additional state~nents listing 
specific evaluation criteria that the State considered in making its recommendation about the 
2005 crab allocations. The statements for each CDQ group are as follows: 

APICDA (page 10): "The State took into consideration APICDA's business plan and investment 
in the crab sector in making this recommendation." 

BBEDC (page 11): "ln making this recommendation, the CDQ Team considered BBEDC's 
business plan, investment in the crab sector, the success of their business agreements, their 
commitment to employment agreements for their residents with industry partners, and long-range 
business plan for self-sufficiency." Later on page 11, the State also wrote "[Tlhe State took into 
consideration BBEDC's business plan, investment in the crab sector. and employment benefits 
with industry partners in making this recommendation." 

CBSFA ( p a e  13): "In maklng this recommendation, the CDQ Team considered CBSFA's 
business plan, investmenl in the crab sector, the success of their business agreements, their 



comn~itment to employrnel~t agrecmcnts for their residents with industry partners, and long-range 
husiness plan for self-sufficiency." 

CVRF (page 15): "ln making this recommendation, the State took into consideration CVRF's 
business plan, investment in the sector, and employment and training henefits providcd by 
vessels harvesting and processing crab." Again, in the same paragraph the State then wrote: 
"[lln making this recommendation, the CDQ Team considered CVRF's business plan, 
investment in the crah sector, the success of their business agreements, their commitment to 
employment agreement!; for their residents with industry partners, and their long-range business 
plan for self-sufficiency." Later on page 15; the State also wrote "[Tlhe State took into 
consideration CVRF's business plan, investment in the crab sector, and employment benefits 
provided by industry partners in making this recommendation." 

NSEDC (page 17): "ln making this recommendation, the CDQ Team considered NSEDC's 
business plan, the succe:js of their business agreements, investment in the crab sector, and 
employment benefits provided by industry partners harvesting and processing crab." 

YDFDA (paye 18): "The State took into consideration YDFDA's business plan, investment in 
the crah sector, and employment benefits provided by industry partners in making this 
recommcndation." 

A general concern that NMFS identified in reviewing the State's rationale is that much of the 
rationale provided for it:; recommendations for the 2005 crab CDQ allocations is identical to the 
State's March 14, 2005, rationale supporting its initial, combined recommendations for 2005 
crab and 2006-2008 niulltispecies CDQ allocations. In its rationale for its 2005 crab CDQ 
allocations, the State removed specific reference to the 2006-2008 allocation recommendations, 
added text to document the April 2005 Council consultation, and added further explanation for 
its allocation recommendations for APICDA. However, the State provided the same explanation 
of the evaluation criteria it considered, much of the same conclusions for each CDQ group, and 
the same references to "the CDPs" or the "proposed CDPs". 

This approach to segreg.ate its final 2005 crab CDQ allocation recommendations and rationale 
from the combined initial recommendations and rationale creates confusion about what 
documents the State reviewed and considered as a basis for its 2005 crab allocation 
recommendations. For example, in the third full paragraph on page 7 of the its rationale, the 
State wrote [Tlhe CDQ Team is concerned with the overall strategy expressed in APICDA's 
CDP for this allocation cycle based on the group's past performance and future plans. . . . This 
lack of forward thinking, reflects on the fact that the 2005 Crab CDP is very similar to prior 
CDPs for other allocation cycles." The CDP "for this allocation cycle" is the 2003-2005 CDP 
and the application submitted by APICDA for the 2005 crab CDQ allocations is a proposed 
amendment to the 2003-2005 CDP. This paragraph is almost identical to the fourth paragraph on 
page 7 of the State's March 14, 2005, initial allocation recommendations and rationale for the 
combined 2005 crab allocations and 2006-2008 multispecies CDQ allocations."he primary 
difference is that, in the sentence that starts out "[Tlhis lack of fonvard thinking.. ..," the State 

The State's initla1 recommendations and rationale are in a March 14. 2005, letter from Edgar Blatchford to 
Govmior Murkowsk~ A copy of t h ~ s  letter is in Exhib~t A of thr State's July 14, 2005, letter to NMFS. 



rcfcrs to "the 2005 Crab CDP" in its rationale for the 2005 crab CDQ allocations, but refers to 
the "2006-2008 CDP" in its combined initial allocation recommendations. The revision of the 
document referenced between the initial and final recon~n~endations without making any other 
significant chanxes in the conclusion creates confusion about whether the State's rationale for its 
2005 crab allocation recornmcndations were based on the docun~ents submitted as applications 
for the 2005 crab CDQ ;~llocations, on the 2003-2005 CDP as a whole, or on the proposed 2006- 
2008 CDPs. 

My review oftlre Store's rrltiorrale for its reco1?21ner1rlotions for the 2005 ollocotio~~s ofEAI 
golden king crab i ~ ~ z d  Aclok red king crcrh iderltifiecl the following rieficrencies: 

(1) The State's rationalo does not demonstrate that the State applied all of the evaluation criteria 
it said (on pages 3 and 4 of the State's rationale) that it focused on in its allocation 
recommendation. 

The State provided a lengthy explanation of how it initially considered all program standards and 
evaluation factors in 6 A.AC 93, identified two program standards and six evaluation factors that 
i t  gave little weight to in its allocation recommendations, then categorized the remaining seven 
program standards and 14 evaluation factors into five broad categories of evaluation criteria that 
it focused on in making its 2005 crab allocation recommendations. The five broad categories of 
evaluation criteria that NMFS identified in the State's rationale are listed on page 14 of this IAD. 
The State wrote on page 4 of the its rationale that "the CDQ Team's allocation recommendation 
focused on the remainin:: factors set forth in 6 AAC 93.040(b)(l)-(6), (9), (1 1)-(17) and program 
standards in 6 AAC 93.01 7(1)-(2), and (5)-(9)." Therefore, because the State explained how i t  
categorized the evaluation criteria that it focused into five broad categories, NMFS expected the 
State's rationale to provide the State's evaluation of each of the six CDQ groups with respect to 
these five broad categories of evaluation criteria. However, the State's explanation of its 
allocation recommendations for each CDQ group, on pages 6 through 18 of its rationale, 
addressed population; standard of living; econon~ic need; past performance of offshore 
investments; past perfonnance of employment, education, and training projects; the potential for 
in-region projects; quality of the long range transition plan; administrative expenses; the design 
of milestones for determining progress of projects; business plans; investments in the crab sector; 
and employment  benefit:^ with industry partners. Some of these evaluation criteria clearly are 
components of two of the five broad categories of evaluation criteria that the State said, on page 
4 of its rationale, that it considered in making its 2005 crab CDQ allocation recommendations 
(i.e. the extent to which (each CDQ goups did well in terms of overall performance, and the 
extent to which each CDP is geared toward transition to a self sufficient, regionally based, 
fisheries related economy.) However, i t  does not appear that the State's rationale addresses each 
of the five broad categories of evaluation criteria that it said it focused on. 

One of the five broad categories of evaluation criteria that the State said, on page 4 of its 
rationale, that it focused on was the extent to which each CDQ group sought to maximize the 
benefits of the CDQ Pro:$ram to the greatest number of participating communities. The State's 
rationale provided its conclusions about population, standard of living, and economic need for 
each CDQ group. However. in its rationale, the State did not list the number of communities 
represented by each CDQ g o u p  or provide specific conclusions about how its 2005 crab 



allocation recommendations would maximize benefits of the program to the greatest number of 
participating communilies. As a result, it is unclear in the State's rationale whether or how it 
addressed the first of the five broad categories of evaluation criteria that i t  said it focused on. 

Another of the live broad categories was the extent to which each group has promoted, to the 
greatest extent possible, conservation-bascd fishing of their CDQ allocations. However, the 
State did not address, in its explanation of its 2005 crab allocation recommendations, whether or 
how the CDQ groups had promoted conservation-based fishing. If the performance of all six 
CDQ groups with respect to conservation-based fishing was similar, if this evaluation factor was 
not directly relevant to allocation the 2005 crab CDQ reserves, or if this evaluation criteria did 
not assist the State in competitively evaluating the groups in relation to each other, then the State 
should have included this evaluation factor on the list of factors that the State placed little weight 
on in its evaluation. Because the State did not include this evaluation factor in the list of 
evaluation factors that i t  placed little weight on, the State's record indicates that this factor 
played some role in the State's 2005 crah allocation recommendations, but the State provided no 
explanation of that role. 

Another of the five broad categories of evaluation criteria that the State said it focused on was 
the extent to which each CDQ group proposed a CDP that was consistent with the goals and 
purposes of the CDQ Program. On page 6 of the State's rationale, it wrote that "each of the six 
proposed CDPs met the requirements of 6 AAC 93 and 50 C.F.R. 679." NMFS interprets 
5679.30id) to require that the CDP be consistent with the goals and purpose of the CDQ Program 
at 5679. lie). Although .the State did provide a general statement about the consistency of the 
"six proposed CDPs" with 50 CFR part 679, the State did not specifically provide a 
determination about the impact of the proposed amendments to the 2003-2005 CDPs on the 
consistency of those CDPs with respect to the goals and purpose of the CDQ Program at 
§679.l(e). Making such a determination about the consistency of "the CDPs" was one of the 
five broad categories of evaluation criteria that it said it focused on in making its 2005 crah 
allocation recommendations. If all the proposed amendments to the 2003-2005 CDPs were 
consistent with the goals and purpose of the CDQ Program, then the State should have included 
this evaluation factor on the list of evaluation factors that the State placed little weight on in its 
evaluation of the CDQ p;roups. Again, because the State did not include this evaluation factor in 
the list of evaluation factors that it placed little weight on, the State's record indicates that this 
factor played some role in the State's 2005 crab allocation recommendations, but its record 
provided no explanation of that role. 

Although the State generally asserted that all six of the proposed CDPs were consistent with 50 
CFR part 679, on page 8 of its rationale the State wrote that "[Iln the CDQ Team's view, 
APICDA's long-range business plan sets forth in the CDP submitted for this allocation cycle will 
have difficulty in accomplishing the purpose of the CDQ program which is to invest in income 
producing commercial fisheries business investments that will result in a self-sustaining fisheries 
related economy in western Alaska." This statement presents contradictory opinions or 
conclusions by the State with respect to the consistency of APICDA's CDP with the goals and 
purpose of the CDQ Program at $679.1 (e) that are not explained in the State's record. 



The evaluation criteria t!?at the State did focus on in its ratiolrale on pages 6 through IS all are 
legitimate evaluation criteria that can be linked to the program standards and evaluation factors 
in State regulations. NhIFS regulations do not instruct the State about the evaluation criteria to 
consider or how to weigh or balance its conclusions about the CDQ groups' performance against 
the evaluation criteria to detemiine its allocation recommendations. The deficiency identified by 
NMFS is not that the State based its 2005 crab allocation recommendations on inappropriate 
evaluation criteria. Rather, the State presented a lengthy explanation of the evaluation criteria it 
focused on in making its CDQ allocation recommendations and then followed that explanation 
with conclusions about t:valuation criteria that are appear to be only a subset of those that it said 
i t  considered. The list of the five broad cateeories of evaluation criteria that the State said it - 
considered on page 4 is not the same list of evaluation criteria that i t  provided discussion and 
conclusions about on pages 6 through 18. Therefore, the State's rationale does not demonstrate 
that the State applied gllbf the evaluation criteria that it said that it focused on in its allocation 
recommendation. 

(2) The State did not provide an adequate explanation about how it used its conclusions about 
the evaluation criteria it applied to determine the specific percentage allocations it recommended 
for each CDO ,group. 

The State's 2005 crab CDQ allocation recommendations first provided a series of general 
conclusions about each CDQ group's population, standard of living, economic need, and past 
performance. Next, the State presented its specific percentage allocation recon~n~endations for 
the 2005 allocations of EAI golden king crab and Adak red king crab. Finally, the State 
concluded its rationale for each CDQ group by stating that its 2005 crab CDQ allocation 
recommendations were "based on the factors and findings above," followed by a list of 
additional factors that the State considered in making its 2005 crab allocation recommendations. 
(These additional factors are listed on pages 15 and I 6  of this IAD). For BBEDC, the State 
provided two different statements of the specific factors it considered in making its 2005 crab 
CDQ allocation recommendations (page 1 I of the State's rationale), and for CVRF, the State 
provided three different statements about the specific factors it considered (page 15 of the State's 
rationale). 

The State's rationale pro'vided no information about the importance of population, standard of 
living, economic need, past performance, and future plans evaluation criteria relative to the more 
specific evaluation critelia of business plans, investments in the crab sector, and employment 
benefits. In addition, the organization of rationale, separately presenting both the general 
conclusions and a list of specific factors considered, also implies that there is something more 
important or relevant about the evaluation criteria that the State listed after its statement of its 
percentage allocation than the conclusions it summarized prior to the statement of its percentage 
allocation. The State wrote that it considered these specific factors, but it doesn't explain 
whether it further narrowed the evaluation criteria it considered for the 2005 crab allocations or 
how these considerations are related to its specific percentage allocation recommendations. 

The State also did not provide any information about how it combined its various conclusions 
about each CDQ group to determine its percentage allocation for that CDQ group, with the 
possible exception of APICDA. The State did recommend a lower crab allocation for APICDA 



than the other five groups, which is consistent with the State's conclusions about APICDA's low 
population, high standard of living, low economic need, poor past performance, and deficient 
future plans. The State recommended the same percentage allocation for 2005 crab for CBSFA 
and NSEDC (21%) and the same percentage allocation for 2005 crab for BBEDC and CVRF 
(1 8%). However, thc State's rationale does not explain specifically why a 21% allocation is 
appropriate for both CBSFA and NSEDC, why an 18% allocation is appropriate for both 
BBEDC and CVRF, or why a 14% allocation is appropriate for YDFDA. How did the State use 
its conclusions about the population, standard of living, economic need, past performance, and 
future plans of the CDQ groups to develop its specific percentage allocation recommendations? 
What was similar about BBEDC and CVRF that led to the 18% allocation recommendation? 
What was different about BBEDC and CVRF versus NSEDC and CBSFA that resulted in a 3% 
difference in allocations among these groups? What led to the 14% allocation recommendation 
for YDFDA versus the other five CDQ groups? Finally, why did the State recommend identical 
percentage allocations of EAI golden king crab and Adak red king crab for each CDQ group for 
2005? 

On page 4 of the State's rationale, the State wrote that 6 AAC 93.040(g) guides the State to 
maximize the benefits of the CDQ Program to the greatest number of participating communities. 
The State also specifically listed this regulation as one of the five broad categories of evaluation 
criteria that it used to competitively evaluate the CDQ groups. However, the State's rationale 
does not explain how it lbalanced this requirement with the other evaluation criteria it applied to 
determine its allocation recommendations for each CDQ group. For exaniple, the State did not 
explain why i t  recommended one of the highest 2005 crab CDQ allocation to CBSFA (21%), 
which is a CDQ group that represents one community, while it also recommended an allocation 
of 2 1% to NSEDC. a CDQ group that represents 15 communities, or an allocation of 18% to 
CVRF and BBEDC. CDQ group's that represent 20 and 17 communities respectively. The State 
listed a numher of positive conclusions about CBSFA's performance relative to the other CDQ 
groups and listed several factors that the State considered in making its allocation 
recommendation, but it (did not explain how it used its conclusions to determine the specific 
percentage allocations it recommended for CBSFA relative to the other CDQ groups. 

The State provided one very specific reason why it recommended that APICDA receive an 8% 
allocation of the EAI golden king crab CDQ reserve. APICDA currently is allocated 8% of the 
opilio crab CDQ reserve. However, in drawing this link, the State did not explain why it was 
appropriate for APICDPL to receive the same percentage allocation of EAI golden king crab as it 
currently receives for opilio crab. In addition, the State did not explain how this fact was 
combined with all of the: other conclusions that it drew about APICDA's population, standard of 
living, economic need, past performance, and future plans to result in the 8% allocation 
recommendation. Was the current percentage allocation of opilio the primary factor in its 2005 
crab allocation recommendations or were the other factors more important? The State's rationale 
does not provide this exlplanation. 

NMFS is not asserting that the State has made the wrong recommendations about the 2005 crab 
CDQ allocations or that the State's recommendations cannot be supported. However, the 
explanation necessary to provide that support is not contained in the rationale that the State 
submitted to NMFS on July 14, 2005. To provide adequate support for its recommendations, the 



State must explain how i t  combined or balanced the conclusions it reached in its competitive 
evaluation of the CDQ groups to determine the specific percentage allocations it recommended 
for each CDQ group. Failure to provide such an explanation makes it impossible for NMFS to 
understand why the State determined it appropriate for each CDQ group to receive the specific 
allocations recon~mended by the State. 

For the reasons clescribed ubove. I determine thut the Stute did rzotprovicle a reasonahle 
e.rplanation for its recornmendations about the 2005 crcrb CDQ crllocations, as required by 50 
CFR 679.30(d). Specrfically, the Stute 's ratiorzcrle does ?not demoiistrute that the State applied all 
of the evalucrtion criterin /hut it said that it foczrsed on in its crlloccrtion recon~ntendation, und the 
State clid not provide urz udequute explunation about how it used its conclusions crbout the 
evaluation criteriu rt applied to determine the specrfic percentage ullocations it recommended 
for each CDQ group. 

Requests for Reconsid~cration and Other Supplemental Information 

On page 5 of its rationale, the State reported that it provided an opportunity for the CDQ groups 
to request reconsideration of the State's combined initial recommendations for the 2005 crab and 
the 2006-2008 multispe~:ies CDQ allocations. The State wrote that: 

Two of the CDC! groups filed a request for reconsideration with the State. See 
Exhibit A. The CDQ Team found that neither of these requests for 
reconsideration ]revealed any factual or legal errors in the initial allocation 
recommendations that would warrant an adjustment to the CDQ Team's initial 
allocation recommendations. See Exhibit B. 

Exhibit A to the State's 2005 crab allocation recommendations contained requests for 
reconsideration from AI'ICDA and CVRF, correspondence between the State and AF'ICDA, and 
the State's initial allocation recommendations. Exhibit B contains the State's response to C V W  
and the State's response to APICDA. 

CVW's  request for reconsideration, dated March 31, 2005, addresses only the State's initial 
recommendations for the 2006-2008 multispecies CDQ allocations. Therefore, NMFS does not 
consider this request or the State's response further for purposes of this IAD, which is focused 
only on the State's 2005 crab allocation recommendations. 

APICDA's April 1, 2005, request for reconsideration addresses the State's draft initial allocation 
recommendations in the State's February 9,2005, letters to the CDQ groups and Commissioner 
Blatchford's March 14, 2005, letter to Governor Murkowski. The majority of AF'ICDA's 
challenges are focused on the State's 2006-2008 allocation recommendations and rationale, 
particularly its initial recommendations for 2006-2008 allocations of pollock, Pacific cod, 
yellowfin sole, and Bristol Bay red king crab. On page 2 1 of its request for reconsideration, 
APlCDA addresses the State's initial recommendation for EAI golden king crab, but does not 
differentiate between th'e State's recommendations for 2005 versus 2006-2008. APICDA did not 
challenge the State's final recommendations for the 2005 crab allocations in the ten day 
reconsideration period provided by the State following release of its June 22, 2005, final 2005 



crab allocation recommendations. However, NMFS finds that APICDA's request for 
reconsidcration does adtlress the State's 2005 crab allocation recommendations because most of 
the State's rationale for its final 2005 crab CDQ allocation recommendations was part of its 
initial rationale for the c'ombined 2005 crab and 2006-2008 multispecies allocations. In addition, 
the State's final 2005 percentage allocation recommendations for EAI golden kin2 crab and 
Adak red king crab are the same as its initial percentage allocation recommendations for these 
two crab species for 2006-2008. 

APICDA's request for reconsideration (dated April 1, 2005), and its response to the State (dated 
May 3 1, 2005), provide numerous challenges to the State's decision making process and its 
conclusions. These challenges range from dtsagreement with specific facts in the State's 
rationale (population), presentation of information rebutting conclusions that the State made in 
its rationale for which the State had not presented any facts, challenges to conclusions that the 
State made with respect to APICDA's past perfomlance, challenges to conclusions the State 
made about relative performance among the CDQ groups, and challenges to the State's decisions 
about what evaluation criteria to consider most important. 

Additinally, in its reque:.t for reconsideration, APICDA asserted that the State relied on 
confidential infortnation in evaluating the CDPs and in developing its CDQ allocation 
recommendations. APICDA correctly stated that NMFS advised the State that it may not rely on 
confidential infortnation as a basis for its CDQ allocation recommendations because procedural 
due process requires tha~. applicants for CDQ allocations be able to examine the information used 
by NMFS in making its CDQ allocation decisions. If the State were to rely on confidential 
information as the basis for its CDQ allocation recommendations, the State could not provide 
that information in its rationale and could not reveal that information to the CDQ groups and 
NMFS could not use that information as a basis for its determinations. 

On page 2 of its April 1, 2005 request for reconsideration, APICDA wrote that "[D]iscussions of 
the groups' 'past perfomlance' and 'generat[ion of] capital,' [and] their 'steady income 
streanis[s]' make it plain1 that the Team consulted with groups' balance sheets which they have 
all treated as proprietary information or trade secrets under 6 AAC 93.040." APICDA provided 
additional examples of confidential documents that it believes the State must have relied on to 
develop the conclusions about past performance. On page 5 of its April 22,2005, response to 
APICDA's request for reconsideration, the State wrote that APICDA submitted its first request 
for information on March I,  2005. The State released about 2,500 pages of documents to 
APICDA on March 11, 2005. However, the State does not identify the specific documents it 
released. On March 18, 2005, APICDA requested that "[lln the interest of due process, we ask 
that the Department furnish all information, confidential and nonconfidential, not already 
provided to APICDA, on which it based any part of its recommendations." The State and 
APICDA exchanged numerous e-mails and letters discussing APICDA's request, primarily 
debating the terms "used" and "relied on" and the process through which APICDA must make 
its request for infomlation from the State. On page 8 and 9 of its April 22,2005, response to 
APICDA, the State wrote "[Tlhe State gathered and considered information as required by state 
and federal regulations. If NMFS finds fault in the information the State considered and relied 
on in rendering the allocation recommendation, NMFS has the authority to disapprove these 
recommendations." 



In its July 14, 2005, lettcr to NMFS, the State wrote that it "arrived at these recommended quota 
allocations following a thorough review of each application, prior-period financial and 
corrlpliance reviews, public hearings with each applicant, consultation with the North Pacific 
Fishery Management Council, and a determination of consistency with applicable state and 
federal regulations." Although this letter identifies "prior-period financial and compliance 
reviews" as documents that the State considered in developing its 2005 crab allocation 
recommendations. the State's rationale does not specifically mention these documents nor does 
the State indicate that it based its conclusions about any of the CDQ group's past performance on 
these specific docunlents. In paragraph 2 on page 2 of its rationale, the State wrote that "the 
CDQ Team received six CDPs requesting allocations of the two new crab species for 2005 crab 
CDP allocation cycle." However, throughout most of the rest of the State's rationale, it refers to 
"the CDPs" and "the proposed CDPs" as the basis for its allocation recommendations. As 
identified earlier in this IAD, it is unclear to NMFS which documents the State reviewed as a 
basis for its 2005 crab CDQ allocation recommendations and rationale: the proposed 
amendments to the 2003,-2005 CDPs, which were the applications for the 2005 crab CDQ 
allocations, or the proposed 2006-2008 CDPs which appear to have been the primary basis for 
the State's March 14, 2005, initial allocation recommendations. 

The State responded to APICDA's questions and assertions about the information on which the 
State relied in making it,s allocation recommendations by stating "the CDQ Team needs to be 
able to review publicly available documents to properly assess factors such as past performance." 
And "[I] have attached to this letter just a sample of publicly available infomlation that supports 
the portions of the CDQ Team's allocation recommendation letter to the Governor that you cited 
in your letter."" Ln add:ition, on page 9 of its April, 22, 2005, response to APICDA, the State 
asserts that nothing in federal regulations "precludes the State from considering information that 
is 'confidential' under sl.ate law" and that "federal regulations give NMFS the authority to 
disapprove the State's allocation recommendations if they do not conlply with the applicable 
federal requirements." On pages 20 through 53, the State refutes, point by point, the assertions 
made by APICDA in its request for reconsideration. However, the State does not specifically 
identify the facts or documents that support each of the conclusions that the State made in the 
competitive evaluation of the CDQ groups that it dcscribes on pages 6 through 18 of its rationale. 
The State's response to .4PICDA refutes assertions made by APICDA, but does not provide 
NMFS with sufficient in~formation and analysis to determine if each of the conclusions reached 
by the State in its rationale and used as a basis for its 2005 crab CDQ allocation 
recommendations are based on confidential information. Therefore, NMFS can neither confirm 
nor refute APICDA's assertion that the State relied on confidential information. In addition, 
regardless of whether the State actually relied on confidential information or not, the State's 
response does not provide sufficient additional information about its rationale to address the 
deficiency noted by NMFS in this IAD: that the State did not provide an explanation about how 
it used its conclusions al~out the evaluation criteria i t  applied to determine the specific percentage 
allocations it rccommen~ded for each CDQ group. 

10 March 29, 2005, letter from Chris Poag, Alaska Department of Law, to Lesl~e Longenbaugh, re: Publlc Records 
Request dated March 18, 20Cl5. Exh~bit 16 to the Stare's Aprd 22, 2005, response to APICDA. 
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APlCDA also disputed the population figure that the State cited for APICDA in its rationale. 
This issue was raised by APICDA on page 9 of its April 1, 2005, request for reconsideration. 
However, after arguing  hat this fact was incorrect, APICDA accepted the population figure used 
by the State for APICDA, but rebutted how the State used pop~~lation as an evaluation criterion. 
APICDA also rebuts the figures the State used for the unemploylnent rate and the conclusions 
that the State made about APICDA's income and povcrty rates, standard of living, and economic 
need. As described earl-ier in this IAD, the State cited statistics for population, unemployment 
rate, median household income, and poverty rate and drew conclusions from these statistics 
about each CDQ group'lj standard of living and economic need. However, the State did not 
explain what role these statistics or conclusions played in the 2005 crab CDQ allocations the 
State recomtnended for ieach CDQ group. 

APICDA specifically challenged the State's 2005 crab allocation recommendations on pages 21 
and 22 of its April 1,2005, request for reconsideration, presenting several reasons why it thought 
that the State should allbcate 50% of the EAI golden king crab allocation to APICDA. 
Specifically, APICDA stated that "the Team should recognize Atka's proximity to the resource 
and Atka's intended use of the CDQ to develop the local economy." In addition, APICDA 
asserted that the State's EAI golden king crab allocation recommendations "would give a 
significant share to CDQ groups that have CDQ harvesting and processing arrangements with 
catcher-processors," wh.ich APlCDQ believed was in conflict with earlier State policy. These 
assertions are disagreements with how the State balances and weighs the evaluation criteria it 
considers to determine its CDQ allocation recommendations. If the State adequately responds to 
a CDQ group's disagreements and provides a reasonable explanation for its recommendations, 
then NMFS's standard of review does not allow NMFS to substitute itsjudgment for the State's 
judgment about how to apply specific evaluation criteria to information about the CDQ groups to 
determine its CDQ allocation recommendations. As noted earlier in this IAD, while I 
detem~ined that the State considered relevant evaluation criteria, I also determined that the State 
did not adequately explain how it used these evaluation criteria and conclusions about the CDQ 
groups' performance to determine its 2005 crab CDQ allocation recommendations. 

Based on my review ofthe issues raised by APICDA and the State's response, I delermirle lhal 
the Strrte 's response to APICDA 's requeslfor reconsideration does not provide adeqz~c~re 
additional information about the State 's rationalefor its 2005 crab CDQ allocation 
recommenclations to address the rleficiencres noted d o v e  in this IAD. 

Conclusion 

Based on the findings and rationale above, NMFS initially disapproves the State's 
recommendations for percentage allocations of 2005 crab because the State did not provide a 
reasonable explanation for its recommendations as required by 50 CFR 679.30(d). Specifically, 
the State's rationale doe!< not demonstrate that the State applied all of the evaluation criteria that 
it said that i t  focused on in its allocation recommendation, and the State did not provide an 
adequate explanation about how it used its conclusions about the evaluation criteria it applied to 
determine the specific percentage allocations it recommended for each CDQ group. Although 
the State followed the process required in NMFS regulations for its 2005 crab allocation 
recommendations, and it  considered relevant evaluation criteria. the deficiencies in its 



explanation of how i t  applied those evaluation criteria to determine its specific percentage 
allocations reco~nn~endations for EAI golden king crab and Adak red king crab for 2005 resulted 
in a rationale that is not reasonable. 

This L4D becomes a final agency action on October 19, 2005, unless, before that date, it is 
appealed to the NMFS Office of Administrative Appeals. The State and any or all of the.CDQ 
groups may appeal this I.4D. Because 50 CFR 679.43(a) excludes IADs issued under $679.30(d) 
from the administrative appeals procedures at $679.43, any appeal of this IAD must be made in 
accordance with the enclosed administrative appeals procedure set forth in Attachment I .  The 
appeal must be received by October 19, 2005. Please read Attachment 1 for a more detailed 
description of the procedures and rules that govern the appeal of this IAD. For additional 
information, you may contact the Office of Administrative Appeals by calling (907) 586-7258. 

Options and Recommendations 

This IAD will become final agency action if no administrative appeal is filed or, if an 
administrative appeal is filed, the Office of Administrative Appeals and Regional Administrator 
uphold this L4D. If either of these situations occur, no percentage allocations will exist to 
allocate the two new cra'b CDQ reserves among the CDQ groups for the 2005 crab fishing year. 

If this IAD becomes final agency action, the State may resubmit recommendations and rationale 
that address the deficien~cies identified in this IAD. NMFS will review any new 
recommendations and rationale following the same procedure used for review of the 
recommendations submitted on July 24,2005. If the State decides not to resubmit 2005 
allocation recommendations for these two crab species, NMFS will recommend that the Council 
initiate rulemaking to establish percentage allocations of EAI golden king crab and Adak red 
king crab among the six CDQ groups. If rulemaking to establish the percentage allocations is 
pursued, i t  is unlikely that the rulemaking could be completed prior to the end of the 2005 season 
for EAI golden king crab on May 15,2006. However, such a rulemaking may still be necessary 
to establish the percentage allocations of the two new crab CDQ reserves for 2006 and beyond. 

If this IAD is appealed by the State or any of the CDQ groups, NMFS may approve a settlement 
that is agreed to among all six CDQ groups and the State, as described in the attached procedure 
for an administrative appeal of this I h D .  If such a settlement is agreed to by the State and all of 
the CDQ groups and is approved by NMFS, the administrative appeals process directs the 
appeals officer to dismiss all appeals. The percentage allocations established through the 
settlement w o ~ ~ l d  become final agency action on the CDQ allocations. This settlement option 
would provide the opportunity to establish percentage allocations of the two new crab CDQ 
reserves without requiring NMFS to approve or disapprove the State's rationale. 

Sincerely, 
. . 

- 
CDQ Program Coordinator 
Sustainable Fisheries Division 



Attachment 1 (administrative appeals process) 
Attachment 2 (State of Alaska CDQ Program regulations) 

cc: William Noll, Cornnlissioner 
Alaska Departmcnt of Commerce, Community, and Economic Development 

Greg Cashcn, CDQ :Program Manager, ADCCED 
NMFS Office of Administrative Appeals 
North Pacific Fishery Management Council 



Attachment 1 

NMFS"s Administrative Appeals Process 



UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
National Marine Fisheries Service 
P.O. Box 21668 
Juneau, Alaska 99802- 1668 

August 31,2005 

MEMORANDUM FOR: Ed Hein, Chief Appeals Officer 

FROM: 
1 Administrator, Alaska Region 

d' 

SUBJECT: Administrative Appeals Process for the Initial Administrative 
Determination about the State of  Alaska's Recommendations for 
2005 Allocations of Two Species of Crab under the Western 
Alaska Community Development Quota Program 

Attached is the administrative appeals procedure that Alaska Region staff from the Sustainable 
Fisheries Division, the Oftice of Administrative Appeals, and NOAA General Counsel 
developed as appropriate for appeals of an initial administrative determination about the State of 
Alaska's recommendations for allocations of  Eastern Aleutian Islands golden king crab and 
Adak red king crab for 2005. Allocations of these two crab species were added to the 
Community Development Quota (CDQ) P~ogram in 2005 under the crab rationalization program 

This administrative appeals procedure was developed because 50 CFR part 679, at §679.43(a), 
excludes lADs issued under §679.30(d) from the administrative appeals procedures at 5679.43. 
Allocations of quota among CDQ g~oups  are made under $679.30(d). 



Procedure for an Administrative Appeal of the Initial Administrative Determination 
about the State of Alaska's Recommendations for Percentage Allocations of 

Two Species of Crab for 2005 

Administrative A ~ p e a l s  P r c a  

The following procedure will apply to any appeal of NMFS's initial administrative determination 
(IAD) about the State o f  Alaska's recommendations for percentage allocations of Eastem 
Aleutian Islands golden king crab and Adak red king crab for 2005. 

Who May Appeal 

A CDQ group identified in the L4D or the State o f  Alaska may appeal the IAD. 

Submission of an Appeal 

An appellant may appeal this LAD by submitting an appeal in writing to: 

National Marine Fisheries Service (NMFS) 
Off~ce of Administrative Pippeals 
P. 0. Box 21668 
Juneau. AK 99802 

or delivering the appeal to: 

National Marine Fisheries Service (NMFS) 
Federal Building 
709 West 9th St., Room 453 
Juneau, Alaska 

or transmitting rhe appeal by facsimile to (907) 586-9361 

Additional information about appeals niay be obtained by calling (907) 586-7258. 

Scope of Review for Aape&of NMFS Determinations about CDO Allocations 

The Office of Administralive Appeals will limit its review to the record developed by NMFs to 
support the IAD, written arguments in support o f  an appeal, and written responses by parties to 
thc appeal. There will be no discovery or evidentiary hearings during the administrative appeals 
process. 

Timine of Appeals 

Thc appeal musl be filed not later than 4:30 p.m. Alaska Time on [INSERT DATE 3 0  days after 
the date the IAD is issued]. 



Address o f  Record 

W F S  will establish as the address o f  record the address used by the appellant in initial 
correspondence to NMFS concerning the appeal. Notifications of  all actions affecting the 
appellant after establishing an address of record will be mailed to that address, unless the 
appellant provides NMFS, in writing, with any changes to that address. NMFS bears no 
responsibility i f  a notification is sen1 lo the address of rrcord and is not received because the 
appellant's actual address has changed without notification to NMFS. 

Statement of  Reasons for A]& 

Appellants must timely submit a full written statement in support of the appeal. The appellate 
officer will review only the issues stated in the appeal. All issues not set out in the appeal will be 
waived. 

Participants in the AD~eal  P'rocess 

If one or more CDQ groups or the State of  Alaska file an appeal of  the IAD, the Office of 
Administrative Appeals will join all the CDQ groups as parties to the appeal. The State of  
Alaska and NMFS also will be provided an opportunity to submit a written response to any 
appeal. 

Authority of  the A~pel la te  Officer 

The appellate officer is vested with general authority to issue a written decision to uphold or 
reverse the IAD. 

Settlement 

If an appeal 1s submitted by any or all CDQ groups o r  by the State of Alaska, NMFS may 
approve a settlement that would establish percentage allocations o f  the 2005 CDQ reserves for 
EAI golden king crab and Adak red king crab among the CDQ groups identified in the IAD, if 
such settlement 1s agreed to and signed by a representative o f  each of  the CDQ groups and the 
State of Alaska. If such a settlement js approved by NMFS, the OAA shall dismiss all appeals of  
the IAD and the percentage allocations approved through the settlement wiIf constitute final 
agency action 

Aupellate Officers' Decisions 

The appellate officer will close the record and issue a decision after determining there is 
suflicienl infomation lo lender a decision on the record of the proceedings and that all 
procedural requirements have been met. The decision must be based solely on the record of the 
proceedin_es. Unless reversed, modified, or remanded by the Regional Administrator as provided 



below, an appellate officer's decision takes effect 30 days after it is issued and, upon taking 
effect, is the final agency action for purposes ofjudicial review. 

Review bv the Regional Administrator 

An appellate officer's decision is subject to review by the Regional Administrator. 

(1) The Regional Administrator may affirm, reverse, modify, or remand the appellate officer's 
decision before the 30-day effective date of the decision. 

(2) Tlie Regional Administrator may take any of these actions on or after the 30-day effective 
date by issuing a stay of the decision before the 30-day effective date. An action taken under (1 )  
of this section takes effect immediately. 

(3) The Regional Administrator must provide a written explanation why an appellate officer's 
decision has been reversed. modified? or remanded. 

(4) The Regional Administrator must promptly notify the appellant(s) of any.action taken under 
( I )  of this section. 

(5) The Regional Adminislrator's decision to affirm, reverse, or modify an appellate officer's 
decision is a final agency action for purposes ofjudicial review. 



Attachment 2 

State of Alaska CDQ Program Regulations 



6 AAC 93.010 PURPOSE O F  REGUL\TIONS 
The purpose o f  rhir chepter is  ro implement the srare'r role in 

rhe Wesrern .1laska Cammunlty De~.elopmcnr Quatn Program 
(CDO Proernm) for (he Bennr Sen and .+leutian lslxnds   ire.^ 

6 .1.1C 93 012 REFERENCES T O  I'EDElt1L L 1 W  
In rhls chaprer, each reference ro st provlslon o f  50 C.F.R. 679 
refers ro that pro\.ssion ns  revised as ofJune 9, 1999 
I ,I,, "" - , : , , .8 l ,~l ,P, .R<*, , ,c ,  1st ,"!h""" ~ . , L  <:"",,.,"c3 I,,.,=. 1 .,L.&"?,..*" Ill.,C~ 2, 1: 
r n ( l l )  

6 .1.1C 93.015 C D Q  TEAM; RESPONSIBILITIES; LE.1D 
ST.1TE .IGENCY. 
(a) T o  c;>rry our rhe sr~re 's  role in rhe C D Q  program under 50 
C.F R. 679, a C D Q  te;m shall perform funcrions as d<rected in 
and under t h s  chapter. The C D Q  team ronslsrs of 

(I) rhe comrmssioner o f  the Deparrmenr of Commumty 
and Economic Developmenr, o r  one or more of the 
camrmssioner'r represrntatwes fram rhar dep.~rtmenr, ~ncludtng 
one person ro acr as C D Q  manager; 

(2) the comn<ss~aner o f  the Deparrmenr ofFirh and 
Game, or one or more of the comrmssloner's represenrauves from 
that depanment: and 

(3) one or  more other stare employees or stare offic~als 
derlgnared jamrl!- by rhore comrmsstoners, if addluonal members of 
rhe rean, would be beneficla1 

(h) The Deparrmenr o f  Community and Econom~c 
Develapmenr cs the lead agency. C D Q  program marerial subrmrred 
under rhrs chaprer shnll be rubmirred ro the lead agency. 

(c) To fulfill rhe purpose o f  this chaprer, including 
pravidlng accauntabil~r). ro the C D Q  program, rhe CDQ ream rhnll 

(1) rolicxt subnurralr of rommuntr). developmenr plans 
(CDP) fram eligible cornmuniues, 

(2) revlew and evnlualc proposed CDPs; 
(3) makc recammendauons regarding CDQ nllacarions 

and changes to allocauons. 
(4) rexr,.lew 2nd make reco~msndat ians  regarding 

amendmenrs to approved CDPs, 
(5) monirar rhe performxnce ofeach C D Q  group in 

achieving rhe group's milestones and oblecuves in its CDP, 

6 .i.iC 93.020 C D Q  dl'PLIC:\TION DEIUOD 
(a) W~rhin a teasotlable utne before a n  appbcauon pcrlad 

a ra begm, the C D Q  team shall 
(1) esrabbsh the appbcgrion period by schedubng 2 

dendbne for rcceipr of CDPs from qualtfird appbc~nrs 
and by rchedultng a projected ume frame Lor 

(.i) ln lu~l  eraluauon: 
(B) hald~ng a public hcnr~ng ru discuss all CDPr recei~.ed; 

(6) seek to ensure conslsrency benveen rhe C D Q  program 
standards in 6 ;t4C 93 017 and a C D Q  group's acuvluer rhar are 
suhlecz to rhis chapter and 50 C.FR. 679; and 

(7) based on reporrs and other ~nformnrion ohrained 
under tlus chnprer, prepare and subrmr to the governor, for rhe 

levtew, approval, and necesaarr- action, the srsre's annual 
progress reporr described in 50 C F.R. 679 .300  and (h) 

(d) The governor ~wll,  in the governor's disrreuon, delegarc in 
 lung the re rpans>bl~y  for carrying our one or more duues of rhe 
governor under rhs  chapter to the C D Q  team. 
((b#oq - I:#, ~ l / l ~ / 7 ~ ,  K L ~ > $ P C ~  124. t~~~J / lL !7> .  IKrs~rxr (26..%m 8 / ~ 3 / ~ ~ 4 . R ~ ~ s ! ~ ~  (3,.  ,~rn 
l l ~ l ~ R , l < c ~ ~ ~ ~ ~ r  ~ J ~ . ~ m 8 / > ~ > ~ > m > ,  I<L?,.?L~ ! t#7 l~?r?c )  - \L Ccvt'#.,tr? I I I ,%L% 1 Q. < : ~ m ~ ~ ~ . , . ~ ~ ~  111. 
x c  24A:AJ~33JC? ( 1  1) 
I . L < , > O ~ ' S  *o<cs . ' $ 1 ~  mamltm~ >~4drcss ~ u l ~ ~ ~ ~ m m ~ n ~  m4tcn., I  under cl>tb t h a p ~ c r  >s CL>Q Icam. 08k~ "i 
\Itc commhslo#>rr. uepanmcn# uiC~mnlull,n 3nl lkommir U r ~ ~ ~ l o p r n ~ n t .  P 0. Ibr I IUBI13,Juncnu. 
!IL%L> 9981 #.OW> 

6 . i . iC  93.017 C D Q  PROGRlI\I ST.1ND.iRDS. 
To carry our the state's role under 50 C.F.R 679 and rhis chapter, 
the C D Q  ream shall appil- rhe srandards listed in (1) 

(9) of thlr sectton, as applicable. The C D Q  ream shall 
dererrmne whether 

(1) a C D P  provides specific and measurable benefits ro 
eacb communtty partic~paung in the CDP, 

(2) as pnrr o f  a CDP, a C D Q  project provides beneGrs ro 
rndiridual rer>denrs o f  n ~aructnatine commun>t~ .  ra a stnele . " . . u 

paruclp;lting communir)., or ro 111 participating communlrles; 
(3) a proposed C D P  has rhe supporr of 111 partictpaung 

cammumties, 
(4) each CDQ pralect listed in a CDP has the support of 

the appbcanr's o r  C D Q  sraup's board of dlrecrorr, reflected by 
official acuon of the bolrd; 

(5) llelore iniriaung a proposed C D Q  project, n CDQ 
group exercised a level of due diligence chat reflecrs the value o f  [he 
invescmenc, rhe risk involved, and rhe type of project, 

(6) a reasonable bkebhood exists rhar a for-prafir C D Q  
prajecr w~ll earn a finxncial return ro [he C D Q  group; 

(7) the C D Q  group has rmnlrmzed legal and financial risk, 
(8) rhe C D Q  group has clearly demons~rared hour a 

proposed C D Q  prolecr w~li furrher the goals and purpose of the 
C D Q  program as srated in 50 C.F R 6791(e), and 

(9) m areas of  fisheries hawesung 2nd processing, the 
C D Q  group, ro rhe grenrest extent paaslble, has promored 
canren~ation-hased firherter by taking acuons char will minirmze 
bycarch, prowde for Full retention 2nd increased uubzauon o f  rhe 
fishery resource, and rmrilnuze impxct ro essentiill fish hablrats 

and 
(C) final review; 

(2) pubbsh a notlcc that announcer the CDQ appbcauan 
penod, s r l r e s  rhe nllocauon cycle, and states the desdbne for 
submirung 2 proposed CDF; the nouce must lie published in ar 
leasr one newspaper of general c~rculauon in \Vesiern .1laska and in 
at least one newspqpcl ofgeneral crlculnuon in the scare, and 



(5) ">ail a copy o l  the nouce to each elig~ble community 
(I,) Except as prov~ded in 6 .\.\1: 0 5  0-5 (b), the dcndhne 

for subimss>on of a proposed CDP rer by (a)(l) of t h ~ r  section may 
nor he less rhan 14 days after publicnrion o f  the nonce under (R) o f  

6 ,i.iC 93 025 REQUIRERIENTS FOll  SUBhll'lTING .i 
PROPOSED C D P  

(a) T o  npply for a n  allocation under 50 C F.R. 679, a 
qualified apphcnnt musr rubnut to the CD(> team, on or before the 
deadhne set under (i\-), s complete p ~ o ~ o s e d  CDI' chat 
conrnins the ~nfoimntion reqlllred by 50 C F  R. 679 30(a), ~ncludsng 

(1) a rraremen~ ihxt the applicant is a q~iahfied applicant 
as defined in 50 C F R 679.2, rhls rrarement musr be accompanied 
by a cert~hcarc of lncorpo~auan showing thar the apphcant i r  a 
nonprofit corporation formed under .<S 10.20; 

(2) a sratement as to whether rhe apphcant is also rhe 
managing organiznuon for the proposed CDP; 

(3) a statcmenr rhar each community psnicipaung in the 
DroDored CDP i r  an ehaible communlrv as defined m 50 C.F K . . - 
679.2; 

(4) with rhe list of  communities parucipating in the CDP 
required by 50 C.F.R. 679,30(a)(l)(iv), 

(.4) the populxt~on ofeach communir), 
(B) rhe econorric condluons in each commumty; and 
(C) evidence rhar the applicant has developed an effect~ve 

outreach projecr to licep partic!pxring commumrier ~nformed about 
the C D Q  group's acuvlues and to facihraa: commvniq input 
througbout the course o f  rhe CDP; 

(5) for each member of the applicanr'r board ofd~rectors,  
a lerter of support or elecrlon rerulrs &om rhe board mernber's 
eligible commumr). and a statement of supporr from the governing 

body o i  each communiv parricipaung m rhe proposed CDI', the 
statement of support may be a copy of a reroluuon, lerter, or other 
appropriate rsprersron of  rupporr; 

(6) for each species allocauon, evidence, such nr a 

contract w ~ r h  a busmess partner, thnr rhe npphcanr has nor 
obligated, and doer nor m e n d  to ol,ligare, hrther allocationr ro a 

thud party; 
(7) for an  applicanr char i r  also 2 managing organizauon, 
(.A) evldence [hat the managlng organrzarmn has a board 

o f  direcrors w ~ t h  a mcmbershp composed oiar  least 75 percent 
rerldenr fishermen from the commumty or group of communlues 
parucipating in rhe CDP, ~vi th  ac least one member from each 
communq;  and 

(B) a rrarement o f  support from rhe goverrung body of 
each eommunlty that the organ~zarion represents; the statement o f  
support may be a copy of a resolution, letter, or other approprlare 
e n ~ r e s s ~ o n  of SUDDOrt: . . 

(8) for a manngtng organizzuon rhar will parriclpate in a 

fishery on bchalf o f  tbe apphcanr, bur ir nor the applicant, a 

of supporr from ihc governtng body of each community chat the 
organization repierenrs; rhe starement of support msg be a copy 
o f a  resoluaon, letter, or other spproprlat,c expresston of support; 

('1) lnformauon regard~ng the psrucular Ibenefirs thar an  
sUocauon under rhe CDI'\vould generate for the Bermg Sea 2nd 
.ileuuan Islands region: a, nddltion, rhe applicsnr ma). provide 

chis section 
(c) If, after publication of the notice under (a) o f  rh~s 

section, the C D Q  team drterinines thar 11 is necessary ro chenge rhe 
allocar~on crcle, rhe C D Q  ream shzll not~fy all applicants and 
eLgible communides and puhl>rh nouce o f the  change. 

informauon regarding sny henehir to the stare or the Unired States; 
(10) rhe applicanr's exirnng and foreseeable burmess 

relauonrhpr; to meet the requirement of r h s  paragraph, the 
xpphcmr shall 

(.4) prov~de copies o f  any conrracmal rervsce 
arrangements dealing with legal, lobbying, au&t, accounting, 
allocauon managcmenr, investment research, fund manngement, 
and rrrmlar services; 

(B) provide copier o f  proGr sharing arrangements, 
(C) prov~de copies of funding and financing plans; and 
(D) describe each rype o f  relauonship, lncludlng joint 

venrures, loans, parmershps, corporations, and, if apphcable, 
distribuuon o f  proceeds; 

(11) a copy o f  thc Investment policles rhar [he applicant 
will follow for 

(-4) for-profit C D Q  prolectr; 
(B) infrartlucrure C D Q  projects, 
(C) fund and cash management C D Q  projects; and 
(D) other apphcable C D Q  projects; 
(12) as part o f  the deratled description ofeach CDQ 

project required by 50 C F.R. 679 30(a)(l)(i), information that 
(.4) idenufies the prolecr as an acuve or proposed CDQ 

project; 
(B) dercrlber the prolccr's normal scope of operations; 

and 
(C) indicates whether in acuve projecr should be 

clnrsified ar a core or noncore C D Q  projecr; 
(13) a rmlesrone table thar sers our speciGc and 

me~surable ob!ecnver for exch C D Q  prolecr and dares for 
achlevlng each objective; 

(14) budgets, including 
(-4) a general budger for the proposed CDP rhar tdendfies 

rll allocauon revenue, prolecr revenue, and prolect expendlrures for 
rhe entire period lor the proposed CDF; 

(B) an  annual budger listing detailed expenses for each 
CDP projecr for rhe Gst  year of rhe proposed CDF; and 

(C) an ennual comprehens~ve budger for the allowable 
adrmnistrauve expcnser, a s  previously deterrmned by [be C D Q  
resm, rpeci6cally ~ndlcaung tbe expenses thar are chargeable to rbe 
managennl, general adrmn~strat~ve, and policy phases ofn C D Q  
group 2nd the group's projects; 

(15) a descr~pr~on o f  how the applicanr plans to reporr 
financial and audit information to the CDQ ream throughour the 
course of its CDP, in accordance wirh (r.\;\C !)Xl)Sll; and 

(16) any addiuonal information rbar the C D Q  team finds 
Ir necessary 10 de~errmne whether to recommend approval of the 
propored CDP under 6 .i.iC 93 040(c) 

(h) . in ehpble commumty may nor 
(1) subrmt more tban one proposed CDP during a nngle 

C D Q  application period; or 
(2) paruc~pate in more tban one CDP, t h ~ s  paragraph doer 

nor prevenr an ehgible commumty from partic~paung in hnhbur 
allocarions rhar are restrlcred by r e g u l a t o ~  areas of the 



Inrernsoonal P a c k  I3shbut Comrmssion end 50 C F.R. 679 30 
(r) Escepr for circumstances char the C D Q  teams finds wcre 
1,~)-ond rhe apphcant's conrrol. rhe C D Q  team ma? not evaluate a 
proposed C D P  rcceived after rhe dendhne ser under L lK  
'9.3 (120 
Illllon I:$; #I11~/12. Rlghti. 121.1ml/iil/11. l i l # i l c r  I?&. ,ili H l l l i l l  lKrpvrr IJl..<n> 

/ /  . / / .  R 5 I 1 L  C:om1r# .,,I# 111. lLc HL <.i,i<.# . i n  III. 
i,&gJ.v!2(,,) 

L,\or', Smc, - 'Xh m82)7ns .A,I ,~~css b c  < (>c  <:tX> !v.sm ~3 see om,# m dtc r~!,%nc'x m,,tv .,\ %.>1::%3Q!: 

(a) Thc C D Q  ream shall perform an in~rlal evalumon o f  a 
proposed CDP sul~rmrted under 0 i \ ( :  ' l i . t l? i  ro determne 
whethcr the CDI' 1s comvlere \V<rhln 15 davs after a ~ r o o o s e d  . . 
CDP is recewed, the C D Q  team shall not16 the CDP apphcanr of 
any informatton needed to make the C D P  complete. The applicant 
musr subrmr the needed informenon w~rhtn 10 days after bang 
noufied I,! the C D Q  team If, sfrer the lntoai evalueuon peuod, rhe 
C D Q  team Gnds char addluonal informerion is needed for 
complereness, the apphcsn~ will have 10 days afrer notification ro 

provide rhe informatton. 
(b) .ifter the inlual CDP evalnauon, the C D Q  team shall 

schedule a pubLc hearlng under 6 .\.\(: '1.i 11.35 as requlred by 50 

6 AAC 93.030 I N I T I A L  EVALUATION O F  PROI'OSED 
CDPS. 

6 .i.iC 93.035 PUBLIC HF-+RING 
(a) The C D Q  team shall schedule sr least one pubhc 

hearing o n  nU pending complete propored CDPs, prowding for a 
teleconference sire in each geographical area char 1s sublecr ro a - .~ 
proposed CDP. 

ill1 The C D O  ream shall provlde nooce of the dare 2nd ~, 
locauon o f  a publie hca r ln~  

may he provided rhrough other medn, and 
(3) to any orher person the C D Q  ream believes will be 

inrererred in a pending CDP. 
(c )  .A pubhc hcaring under this secuon musr be recorded 

and transcribed. The transcript of the pubhc hearing x d  be made 
nvaxlahle ro the pubhc, upon requesr, at the same rime that the 
transcript is suhmirted under (1 .\\(: 03 n45 

(d) Repealed 8/19/99. 
- 

( I )  ro each propored CDP is 
l$<3mm. I.(, 17/18/92, R c w w ~ r  C2<. >m4/LU/Q3. R c p t r  > ~ ? ~ . ~ m 8 / 1 3 / 9 4 ,  RL#WCC 1/1/~>8, 

of the hearing; R L ~ , ~ ~ ,  I ~ ~ . . , ~ ~ / I V / ~ , ~ , R L ~ ~ ~ C ~ I ~ I  \ V Y ~ V ~ , , - ~ > L  cun‘~. m I ( < , S C C  \ L . c c , ~ G , . . , ~  I ~ ~ , , ~ C  2, 

(2) rhrough newspaper pubhrauon; ~n addsrion, nouce ,- I,d2z!,,) L 

any: 

6 .%iC 93.040 FIN.iL EY.iLU.iTION O F  PKOPOSED (9) the applicant's C D Q  projecrs for employment, 

CDI'S [COXIPLETE CDP .iPPLIC.iTIONS] 
educauon.and tralnlng thar provide career crack ~ p p o r t u ~ ~ t ~ e r ;  

(10) rhe benefits, if any, to the stare's economy or ro rhe 
(a) After rhe public hearing under (i ,\,\(l 'l?.ll35 , t h e  C D Q  team ecorlomp o f  commumt~er rhnr are nor ehg~ble to paructpare m rhe 
shall evaluate all catnplere proposed CDPs ro determine whether C D Q  program that are in addloon to the lbenefirs generared by rhe 
rhe CDPs are consistent w r h  the srandards in 6 .\:\(I and CDP for participaung commuruuer; 
meet rhe applicable requlremenrr of rhs  chaprer and 50 C.F.R. (11) a demonsrrauon, through the informauon subrmtted 
679. 

(I,) The C D Q  ream shall conslder rhe following lacrorl 
when reviewing a complete proposcd CDP 

(1) the number of  participating e6g1ble communiues and 
(.i) rhe populauon o f  esch community, and 
(B) rhe econormc cond~uons in each communlN, 
(2) rhe r ~ z e  o f  rhe allocation requested by [he ap~hcanr  

and rhe proper allocation necerrsq ro achfeve rhe rmlertoncs and 
oblecuver as srated in rhe proposed CDP, 

(3) the degree, if any, to whch  e:ch C D Q  prolect a 
expected to develop s self-rusta~ncn~ local Grhenes economy, and 
the schedule for rnnrition from rellnnce on an  allocauon 
to econormc self-sufficlenc).; 

(4) rhe degree. lf any, to mhch e : d  C D Q  projccr is 
expected to genernre 

(.+) cnplrsl or e q n i l ~  in the local fisheries economy or 
infrarrrucmre, or 

(B) mveslmenr in commercial firhrng ar Gsh procerrlng 
operations; 

(5) rhc 2ppLcanis contracrual rclationrhip, i f  any, w ~ r h  
jomr vennlre parrnerr and rhe manngng orpnizauon; 

(0) the appltcanr's nnd rhe spphcanr's hamesung 2nd 
proccsscng parrners', if any, involvement and d~r-errlty in all facers 
olharverting and proccsnng, 

(7) I ~ L -  co<~rdlnar~on or cooperauon W L Z ~  orher appltcnnrs 
or CDQ groups a n  C D Q  pro)ects, 

(8) rhe rxpenence of thc apphcsnr'r indurrq pnrrnerr, rf 

under 6 .A.Ac 93 025(a)(1 I), thar rhe ;liplieanr has a formal, 
effective adrmnirtrauve process that sets our sound bus~nerr 
princtples and examples ofdue dhgence that the applicant will 
eXerC16e; 

(12)  he developmenr, if any, of innavative products and 
procerrlng ~ e c h n ! ~ u e r  as well as mnowuon in hamesung gear for 
consensanon and manmum utihzarlon of rhe fishery resource; 

(13) the spphcant'r nbhty ro mainram control over esch 
of its ~Ilocauons, 

(14) rhe capital or e q u q  genernted by rhe spplicanr's 
C D Q  prolectr for firhener-related business inverrmenr; 

(15) rhe psrr performance o f  the applicanr and rhe 
app!~canr'r indusrq partners, as nppropnare; 

(16) the apphcant'i tranr~tion plan, l n c l r ~ d ~ n ~  the 
objectives set out in rhe milestone table rubmitrcd under O.\.\(1 
-(a)(] 3), 

1171 for each C D O  orolecr. the mclurion in rhe ~ronosed  , , .. , L , 
C D P  of rrahsrlc mearurahle rmlertoner for determn~nq praEress; - .  - 

(18) rhe dcgree o f  parr~c~pating communlr) input in 

developing the proposed CDP; 
(19) rhe hkely effectiveness of rhe ourreach project 

dercrjbed in 6 .i.iC 93.0?5(4)(C); and 
(20) comments provlded by other agencies, orgnnirauonr, 

and the pubhc. 



( 1 )  apporuon the available quora among the applicanrs 
w,hose CDPs WIII lx cecommended foc ~ppcoval and \YIII 

I:2 6.:. , recommend the npportjonment to the NhlPS for approval; or 

1 . . , ...$ (2) select those complete proposed CDPs that the 
governor believes besr sausk rhe objecuver, requiiemenrr, and 
crlterza o f  the CDQ program and iviil recommend rhose CDPs ro 

(d .+fter evaluauon under thlr sc<.uon. rhe CDO ream the NhIFS for approvxl; a recommendation under this paragraph 
~, 

shall transmit to the governor for the govetnor's rewew and 
necessary acuon each proposed CDP 2nd the C D Q  ream's 
evaluation 2nd recommend;ttion regarding each CDI' The 
governor WLU [hen make a wr~tten Gndlng thar a proposed CDP 
exher 

(1) meets the requlrcmenrs o f  thla cheprer and 50 C.F.R 
679 and ; ~ n d  wtll be recommended to the Nanonal Xlarine 171sher~es 
Service (NhIFS) for approval for an allocat~on in the nmount 
requerred by rhe applicanr; 

(2) meets rhe requirements of rhlr chaprcr and 50 C F R. 
679 and tvdl be recommended to the NhIFS for approval wlrh a 

reduced allocation from the amount initially requerred by the 
applicant; or 

(3) does not meer the requirements of chis chapter i n d  50 
C.F.R. (179 and will not be recommended lo rhe NhIFS for 
approval. 

(d) If there is a sufficient quote o f  fishery resource 
nvallal,le to meer the comblned total nllocat~ons requested in all of 
rhe complete proposed CDPr that meet rhe requtrementr of rhis 
chapter and 50 C.F.R. 679, rhe governor \vtU, in the governor's 
dlscrerion, recommend nll o f  those CDPs to the NhlFS for 
approval 

(el I f  there is an  ~nrufficlenr ouora o f  firhen resource , , 
avzlable to meer the comblned total alloc:~uons requerred in all of 
the complete proposed CDPs that meet the requircmenrs of thlr 
chapter and 50 C F K 679, the governor wd,  in the governor's 
discreuon and after consulrauon by the C13Q tearn under (0 of this 
Sectlo", 

may also include n recommendauon for an apporuonmenc under 
( I )  of this subsecuon. 
(0 Before the C D Q  team recommends nn apporuonment 

of the quota under (e )  of  chis section, It rhall consult wlth the 
applicants that mght  be affected by the proposed apportionment. 
The CDQ ream may request an  applicant to subrmr n revlred CDP 
to asstst the CDQ ceam in determirung the 

(I)  economc feasibilii). and hkchhood of success of the 
proposed CDP wirh an allocntlon of fishery resource less than that 
requerred; and 

(2) parocular benefirs rhat may be denved by pnrucipnting 
communiucr affected by an allocation of  firher). resource less than 
that requesred. 

(g) In apporuoning the quota of fishery resource under (e) 
of this secuon, the governor wlU consider the rnformauon rpeclfied 
~n this chaprrr and 50 C.F.R 679 and seek ro maxinuze the benefirs 
of the CDQ prognm ro the greatest number ofparrictpaung 
communiries. 

Q Before fonvarding recommendauons to the NilIFS 
under L I\:\(: 03 I145 , the governor will, or, at the governor's 
dtiecuon, the CDQ team rhall, consult with the North Pacific 
fishery hlmegement Counc~l regarding the proposed CDPs to he 
recommended by the governor for allocations and Incorporate 

an). comments from the council inro the mrltten Gndlngs 
required under (c) o f  tius recuon and 50 C.F.R. 679 30(d) 
~ I ~ S ~ O T .  t : i i  1 > t 1 ~ 1 ~ , 2 . ~ r g m 2 r  I ~ ~ . A ~ ~ / I o / ~ ~ . R ~ B ~ s P c ~  1 2 6 , . ~ m ~ 1 ! 3 1 9 4 ,  inc8,5~rr 131. ,m I,I,W, 
HI-SIE~ 11d. ~m R/I1P~,Rcgslrr I j l  .\urhony - . \L  Conl<. m III,rrr 1 .+L Comi.lrr IIIiCr 21 
.\A~LLii?x 1, I]  

proposed CDPs and CDQ alloc.~uons, and 

6 .\AC 93.045 RECOhIhIEND.+TIONS T O  THE NhIFS (2) n o o k  in writing each CDP zlpphcanr as to whether the 

REG.\RDING PROPOSED CDPS apphcnnt's proposed CDP was recommended to rhe NhIFS for 

.+frer malilng wrrrren findings under 6 ;\A(: 93.040 regarding rhe approval, including wherher in? reduction of alloczoon was 
recommended under 6 d.+C 93.040. 

completc proposed CDPs, the governor w d  
(1) forward the proposed CDPr to rhe NhLFS wlrh >Im%loq . b).f i  1(/>8/,>2, rRcg#wt ! 1 4 . . ~ ~  4/lC~/9>, RcP5rc'r \26..%cu 8 l l 1 9 8 ,  ltc6m't<r 144, >rm>h/l,JIc>9, 

nrirrrn t i n d ~ n ~ s ,  ntionalc, and recommendauons for approval of R ~ ~ , , # C ~  . S , N I , L ~ ~ ~  . u c,38,st ..., rn I II,.~ < \ .A cans ,,,," 24 ~ k t ~ , ~ ~ , , ~ , : ~ 8 q  

6 .+.'LC 93.050 QU.+RTERLY .AND :\NNU.\L REPORTS. 
(a) I n  order for rhe CDQ ream to monttor s CDP as 

required under 50 C.F K. 679.30, a CDQ group shnll submt ro the 
CDQ ream 2 quarrerl) report for each calendar quarter in whcch 
char group's CDI' is in effect, and an annual report 1s descilbed in 

(d) of thls secuon. Each quarterly reporr murr be 
submrred by the deadhne stated in (b) o f  this recoon and must 
contain rhe informauon requlred by (c) of chis section 

@ ) A  C D Q  group rhall submit a quarterly report to the 
CDQ ream, robe recctved or postmarked on or lbefore 

(1) Aprtl 30 for a CDP m effect during rhe preceding 
January, Fcbmary. or hlarch, 

(2) July 30 for n CDP in effecr during rhe preceding .+pd, 
hLy,  ou June; 

(3) Ocrober 30 for ;l CDP in effect durlng the preced~ng 
July, .\ugusr, or Scprember, and 

(4) J;lnuar). 30 for a CDP in effecr durlng rhc preceding 
Ocrobcr, November, or December 

(c) .+ quarterly report subrmrted under rhlr secuon musr 

rnclude 
(1) tnformation describing how, dunng the period 

covered IT the report, the CDP group has met [he rmlesroner and 
oblectsves o f  [he CDP as set out m the CDP; 

(2) a year-to-date report o f  all CDQ harvesting and 
processing ncuvities o f  the C D Q  group; 

(3) comprehens~ve financial smtements if requ~red Iby the 
C D Q  rr:lm; n steremcnr required under rhxr paragraph musr 
~nclude, sr apphcable, 

(.\) a consolidated lbslance sheer; 
(B) a consolidated mcome rmrement thar clesrly 

~denufies, by CDQ project, revenue and expend~rurer; 
(C) a cash flow starement; and 
(D) financial sraremenrs for rhe CDQ group's 

rubsldlanes; 
(4) complcre year-to-date dsts regsrd~ng traimng, 

education, and employment under rhe CDP, provrded in a f o r m ~ t  
rpec~fird by rhe CDQ ream, 

(5) rmnures for any CDQ group board or direcrors 
meeungs 



thar mere held dunng the quarrer, and 
(6) any other ~nlormnuon that the C D Q  team determines 

is necessary ro carry our the scare's role in rhe zdmnrsrrxtlon of  the 
C D Q  program, ~f the CDQ tesm requires add~tional informeuon 
under rhis pamgraph, the C D Q  team shnU notify rhe C D Q  group in 

mnung i t  leasr 15 days before the report is due 
(d) The  quarrerl!. reports suhm>tred under t h r  secuon for 

a calendar year are subject to an independent audlr performed by s 
reputable accounung firm The C D Q  selecuon o f  an 
accounrmg firm is subjecr to the C D Q  team approval. The 
independent audit consunttes a C D Q  group's snnual reporr and 
musr be rubnutted by the C D Q  group to  the C D Q  team, to be 
received or posrmarked no later rhan hlay 31 of  rhe year follow~ng 
the cnle.ndar year covered l,y rhe audlr. The audlr must include 

(I) a report that lnd~csres wherher the CDQ group is 
meeting the miles~ones and oblecuves o f  the CDI' as set out in its 
CDP, the CDP group shrill meet with a n  audtor  to develop agreed- 
upon procedures for rhe content of ths  reporr; 

(2) consobdared finnncial sratements, reporred according 
ro generally accepted accounung prtnciples and, 1f derermned 
necessary by (he C D Q  ream, supplemental schrdule~ reporring the 
ftnanc~al posluon and results of operauons for each o f  the C D Q  

6 .i.ic 93 055 . ~ ~ I E N D ~ I E N T S  TO .IN .II;PKOVED 
CDP 
(a) General requirements. .I CDP is a working business plan char 
must be kept current. .A CIIQ group rhat seeks ro amend s CDP 
under rhis secrlon and 50 C.F.R 679.30 shell subrmt to rhe C D Q  
ream a wrirten request lor npproval o f  the amendmenr under the 
appropnnte process described in rhis section. .i C D Q  group may 
not engage m an a c u v q  th:tt requlrcs an amendment to the group's 
CDP until the amendmrnr i s  recommended for approval by the 
stare and approved by the NhIFS. 

(b) Submitral reqrlsrementr When sullrmrting a proposed 
CDP amendment under (c) or  (d) o f  ths  section, in addltion to rhc 
information char is requlred to be sullmirted under 50 C F.R. 
679.30@(4) or (5), the C D Q  group shall describe how rhe 
amendment 

(1) is consisrent wirh the standards in 0 .\;iC 9j.(ll'. , the 
group's inverrlnent pobcles rubmitred under 6 .LAC 93.25(a)(l1). 
and the requirements of 50 C.F.R. 679; and 

(2) wlU affect the C D Q  group's ability ro meer the 
milerrones and objecuves in i r s  CDP 

(c) Subsrantial amendments. A rubsranud amendment to 
a CDP is subject to (0 and (h) o l t h r  recuon and 50 C . F R  
679.jO@(4). .i substanoal amendmrnr requlres the comrmssloner 
to make a recommendnuon lor approval o r  disapproval belore the 
proposed amendment can be fonvarded ro rhe NhIFS under 50 
C.F R. 6i9.30@(4). '1 rubrranual amendment is requlred ifa C D Q  
group mtendr to 

(I) make a change described m 50 C.F.R. 679 30(g)(4)(1v), 
(2) purrue a proposed C D Q  project chat wxll be clarrlfied 

in the amended CDP as a core C D Q  project, 
(3) add a new proposed C D Q  project; 

group's consobdated for-Profit subsldlsrles classified in the C D P  as 
a core C D Q  prolecr; 

(3) s note ro the financial rratemenrs in whch  rhe auditor 
deta~ls how finsnc~nl results were determned and any other relevant 
~nforrnauon, 

(4) n supplemental schedule dermbng the C D Q  group's 
general 2nd ndmln~strative expenses; 

(5) escepr for fund 2nd cash management C D Q  prolecrs, 
a budget reconc~llsuon benveen all C D Q  projects and 
administrauve budgers, and acmal expen&mrcs, 

(6) n management report or letter, and 
(7) any other mformauon that rhe C D Q  team derermnes 

is necessarj to car" our the state's role 1n the admrusrrauon of rhe 
C D Q  program; i l the  C D Q  ream requires addirional mformauon 
under this paragraph, the C D Q  tesm shall noufy rhe C D Q  group in 

writing at least I5  days before the group's snnual report is due. 
(c) In t h s  secoon, ':posrmarked" means rhe 
(1) United Scares I'ostal Serv~ce postmark, 
(2) rhe dare of placement 1~1th n couner-type dehrerj  

service as evtdenced on the s h p p ~ n g  documents; 
(3) rhe date rhe document is dehvered to the C D Q  team 

by fgcsimile; o r  
(4) the date the document is dehvered to the C D Q  team 

by electroruc mall 

(4) make 2 subs~:mdal variation in the normal scope o f  
operilcion~ lor an acuve core C D Q  prolect described under 
rn (2)(12)@); 01 

(5) engage in a C D Q  activity that would resulr in an acuve 
noncore C D Q  project being chss~fted as a core CDQ project under 
i> .A:\(: 0.3.tJ57 

(d) Technical amendments lor noncore prolects .i 
rechnlcal amendment under this subrecuon is subiect to 50 C.F.R. 
679.30@(5) l f  ;l C D Q  group lnrends to pursue an activity 
dercrlbed in tlus rubrecuon, the group sball rend a letter of 
norificnt~on ro the C D Q  manager, dercnblng [he acuvtry and 
reelang a rechnical amendmenr ro the CDP. W'trh the letter of 
notificauon, the C D Q  group shall lnclude the informatlon required 
by @) of t h r  rcction .in actimty under t h s  rubrecuon is subject to 
W and (i) o f  t h s  section 2nd requires the CDQ manaEer to make a -- 
r c . r o ~ n m r n r l i u ~ ~ ~ ~  il,r .tpplrn:~l or JI>3ppr.>r.il lwiore ihc prul~l>,crl  
nmrn.imrr~l con Ilc ic,rnrr.lr.l ru the S \ I F \  un.1~1 3 (: I I< 
679.30@(5). Subject to  (a)(?) of this section, the CDQ manager will 
make n dec~sion under rhis subrecuon withirl 10 dags after a lerrer 
of nouficauon is received. Noufication under tlus rubsect~on is 
required when a CDQ rroup lntendr to .- . 

(1) purrue a proposed noncore C D Q  project rhat i r  

clearlv>denufied in the CDP rexr and budeet. if the C D O  team - ,  . 
advrser the C D Q  group that noafication under t h r  recrlon ir 

rrqurred, or 
(2) make a substantial vanation in the normal scope o l  

operations of an actlre !Ioncore C D Q  proiecr, ~f rhe varlarmn xvdl 
unpect the C D Q  project performance measures described m rhe 
milestone cable rubmitred r~nder 6 .\.\C 93 035 (a)(13), 

(e) Other rechnicnl amendments. .i technical amendment 
ro a CDP is sublect to 50 C F R 679 30@(5). .i technlc:~l 



amendment requires the C D Q  manager to review the msrenals 
submitted by the C D Q  group and make a recommendnuon for 

(1) make a change in its board o f  dlrectorr or kcy 
adrmnistrauve smff, 

(2) make a change in a contract deshng w t h  a bur~ness 
re lnr~onrhi~ described under li .\ 1(1 0.1 021 (a)(IO)(.i), 

(3) add a hamerung o r  processing contract rhar is 
subsranually svnilar to an  exisung contract in the group's approved 
CDP; the C D Q  group shall provide a copy ofrhe contract, or 

(4) make any other change that the C D Q  ream dererrmnes 
is technical in narure. 

(0 Rev~ew process for substnnual amendmenrr. The 
CDC) team shall use rhe following process in its review for a - .  
rubsrantial amendmenr proposed under (c) of  tlis secuon: 

(1) the C D Q  ream shall determine within 30 days whether 
the amendment 

(.+) s conslrrenr wtrh the srandardr, p o h ~ e s ,  and 
requlrements discussed under @)(I) o f  thtr section; o r  

(8) will reduce the C D Q  group's abilir). ro meer the 
rnilesroncs 2nd objecuvcs in its CDP; 

(2) xf the C D Q  ream finds an amendmcnr to be 
~nconsistent under (I)(.+) of  rhs  rubrecuon or ~4 reduce the C D Q  
group's abihq ro meet the milestones and oblecuves in i rs  CDP, 

(.+) rhe C D Q  team shall n o t ~ b  the CDQ group; the group 
will have 10 days to respond wlth more mformauon; 

(B) wthin 10 days sfrer the CDQ group's response is 
(3) the C D Q  manager shall rapeat the process dercr~bed 

sn (2) of rhir rubrecuon "nu1 the C D Q  manager recommends 
(h) Recommendation for disapproval of a substantial 

amendment lfrhe C D Q  ream finds rhat a rubrtanual amendment 
propored under (c) of thls section is ~nconrisrent w ~ t h  the 
standards, pohcles, or requlrements referred to m @) of thlr 
~ ~ c r i o n ,  o r  thar the amendmenr wtU reduce rhe C D Q  group's abilir). 
to successfully meet rhe rmlesroner ;rind oblectires in its CDP, the 
C D Q  team shall recommend that the comnussioner fonvard the 

ro the NhlFS wlth a recomrnendauon for disapproval. 
I f  rhe commissioner decides to recommend disnpproval under rhir 
~ ~ b r e c t i o n ,  rhe commissioner will noufy the C D Q  group, s d v ~ s ~ n g  
the p u p  rhat it may request reconsiderauon under 6 .\.+C 93 090. 
(i) Recommendauon for dlsnpproval o f  a technical amendment for 
a noncore prolecr. If the C D Q  manager finds that a rechn~cal 
amendment for a noncore prolecr under (d) of  rhr  

6 .+.+C 93.057 RECL+SSIFIC.iTION O F  CORE . i N D  
NONCORE PROJECTS. 
(a) If rhe annual progress leport prepared by the C D Q  r e a m  under 
6 .i.iC 93 015 WLU address s C D Q  project classified in the CDP ns 

a noncore C D Q  prolecr thar has been found by rhe C D Q  ream to 
meer rhe crjrena for s core C D Q  project in 6 .\.\(: O:;!JOO , rhe 
C D Q  team may reclassify a noncorc CDQ prolecr as a core C D Q  
project in char reporr and rhaU request the C D Q  group lo seek ;l 
suhstanual amendment to i t s  CDP under IIfm (c). For the 
purposes of ch~r rubrecuon, [he crlrerla in the defiriltlon o f  "core 
C D Q  prolecr" at LLK 
a j  (13)(C)(i) may not be considered 

approval or disapproval before the proposed amendment can be 
forwarded to the NRIFS under 50 C.F.R. (179.30@(5). .+ technical 
amendmeni to rhe C D P  under this subsection is required when a 

C D Q  group inrends to 

received, the C D Q  tenm shall repeat the review undcr (1) of rhts 
subsection; and 

(3) the C D Q  team shall repeat the process dercrtbed in 
(2) of  thls subsecuon unul the C D Q  team recommends ;~ppro\,al of 
rhe amendment or makes a determinauon under (h) o f  r h s  section 

(g) Review process for tcchlucal amendments for noncore 
projects. The C D Q  manager shall use the following procers in the 
review of a technical amendmenr for a noncore prolect proposed 
under (d) of  rh~s  section. 

(1) rhe C D Q  manager shall deremnine wthin 10 days 
whether the amendment 

(.+) sr conslsrenr wlrh rhe srandardr, pohaer, and 
requiremenrs dscurred under @)(I) of t h r  section, or 

(R) wlll reduce the C D Q  group's ability to meer the 
milestones and oblectiver in its CDP; 

(2) ~f the C D Q  manager finds that an amendment is 
inconsistent under (I)(.+) of this rubrecuon or unll reduce the C D Q  
group's sbiliry to meet the milestones and objectives in i r s  CDI', 

(.+) the C D Q  manager rhall noufy the CDQ group; the 
group have five days to respond w r h  more information; 

(B) \vtthin 10 days after the C D Q  group's response is 
rece~ved, the C D Q  manager shall repeat the remew under (1) o f  thlr 
rubrecuon, nnd 

approval of the amendment or makes a deterrmnation under (i) of 
r h r  section. 

recuon is lnconrlrrent with the invesunent poLcter or federal 
requlrementr referred to in @) of  t h r  section, or that the 
xmcndmenr will reduce the C D Q  group's z b h q  ro successfully 
meet rhe rmlesrones and objecuves in its CDP, the C D Q  manager 
shaU recommend dsapproval o f  the amendment l i the  C D Q  
manager finds thar the amendment is inconsistent with the 
standards in 0 ;\.\C 93 017 , rhe C D Q  manager may recommend 
disapproval of  rhe amendment. The CDQ group may request 
recons>drrat>on of  the C D Q  manager's decision under 

(b) l f a  C D Q  group believes thar a project classrGed in the 
group's C D P  as s core C D Q  project should instead be clarssfted 2s 
2 noncore C D Q  projeer, the CD(2 group may petiuon the C D Q  
ream to reclassify the project. .i C D Q  group may submit a petiuon 
under t h r  rubrecuon only benvecn June 15 and .+"gust 15 

(c) T h e  C D Q  team shall consider the following factors in 
11s revlew o f  s petition subrmrred under @) o f  t h s  recuon: 

(1) the maturity of  the busmess cycle, the r t abhq  of 
management, and the profitnbhq o f  rhe prolecr; 

(2) the success o f  the projecr in meeung rhe milesroner 
and oblecurcs in the CDP; 

(3) whether the msloriq of  acuviues of rhe prolecr are 
occr~rrlng in, o r  in proximry to, an  ehghle C D Q  commumry; and 

(4) the overall impact the projeer has on the success of 



rhe CDQ group's C D P  

(d) If the CDQ team approves a peuuon subnutred under (I,) o f  
thfi secuon, the petiuon xvdl be treated as a cdnka l  amendment 

s.-- thst is recommended for approwl by the NhlFS under 50 C F R .. ,.z.' ' 677.30@(5). 
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manname olgaruzatlon wlshine to  protect a record thar was - -  - - .  

6 .i.iC 73 060 SUSPENSION O R  TEL~IIN.+TION O F  .\ provided to the state under thlr chaprer may file with the governor 

CDI]: DECRE.iSE IN .+LI.OC:\TION. or C D Q  ream a wrlrren peuuon identify~ng rhe record 

(a) The governor wdl, In (he governor's dlscreuon. 
recommend to rhr NhIFS in writme char a C D P  be ~arua l lv  " 
suspended. or termnated o r  r11;~r allocnuonr under CDP be 
decreased if, as part of rhu annual progress report prepared under fi 
. \ \ C  cI:l.ul5 or in response to an  allegauon under (c) o f  rh~s 
section, rhe C D Q  team noufier the governor chat the C D Q  team 
has deterrmned that a C D Q  group 

(1) has f d e d  ro comply wtth 
(.+) chis chapter; or 
(B) 50 C.F.R. 6i9, 
(1) has failed to met its ndestonen o r  objecuves; or 
(3) appears unlkely ro meet irs m~lesrones or oblecuves. 
@) Nothing in (a) of this sccuon precludes the governor 

&om including a recommendation for a decreased nUoceuon wlth 3 

recommendndon for a parual surpenslon. 
(c) If, at any rrme dunng the course of a CDP, the C D Q  

teem is advised that a C O O  eroup has fmled to complr w ~ r h  50 ." . . . 
C.F.R. 679 or xvith chis chaptcr, the C D Q  Team wtll rend a wrctten 
notlce o f  the allegauon to the C D Q  group at the address an  Gle st 
the department for the group. The C D Q  group may, wlthin 10 days 
alter recelpt of the notice, s u b m t  to the C D Q  [cam a wntten 
response ro rhe allegation. The CDQ team rhall consider the C D Q  
group's writren response, if any, in declding \\,herher to make n 
recommendatjon to the governor under (a) or (I,) of rhs  section. I f  
the C D Q  team decider to make a recommendat~on under (a) or (b) 
of rhts iecrion, rhe C D Q  trnm shsll include the CDQ group's 
wrlrren response, if any, with the recommendauon transnutted to 
rhe governor. 

(d) Before rending rhe governor's recommendauon under 

(a) or 
(I,) of thls section to rhe NhlFS, the C D Q  tenm rhall 

!"form rhe CDQ group of the governor's decision. The C D Q  
may requerr reeons~deration of rhe deeismn under 

6 .+.+C 73.070 CONFIDENTI.+L RECORDS 
(2) Excepr as provided in (I,) and (c) of this secuon. 

recolds suhnlitred under this chaprer by an appl~cant or a C D Q  
group char are in the porsesrlon of rhc governor o r  the C D Q  team 
arc sublccr ro .\S 09.25110 - 07.25 120 and arc open to lnspccuon 
by the pubhc durmg regular office houri 

(b) .+ psruclpaung commun~o.,  nppheanr, C D Q  group, or 

6 .i;\C 73.080 KEPORTING O F  C D Q  PROGk\AI 
FISI-IERY H.IR\'EST. 
.+ buyer of firh thar, under ..\5C& and 5 >.\I: 5 '~IJ i I  ,IS 

ro be prorected and showing good cause to clasnh rhe record as 

confidentml. If, ar the "me o f  submission, a participating 
commumty, xpphcant, C D Q  group, or mnnagng organ~zztion 
w~sher ro protecr a record being submtrcd under rtur chaprer, the 
communiy. apphcant, group, or organlznuon shell mark the record 
sr "conhdent~sl" and show p o d  cause to class+ the record as 
confidential. 

(c) Good cnuse to classify s record is conGdentisl under 
this sccuon includes a showing that 

(1) dsscloaure of  the record to the pubhc rmght 
compeuuvely or financially diradvantnge or harm the parrictpaong 
commuruy, applcsnt, CDQ group, o r  rnanagng organczatlon with 
the confidenuah? interest, or might reveal a trade secret or 

propnetsq business inrerest; and 
(2) the need for confidenuahty ounveighs the pubhc 

lnrerert in d,sclosure. 
(d) If the governor or C D Q  teem deteimlnes that p o d  

caure enlstr under (c) of  this'secuon, the governor or CDQ team 
wdl. on writing, clsrr~fy the records as "confidenusl" and rerract 
access to them. 

(e) Except as provided in .+lnskx Rules o f  Court, a record 
clasrlfied as conhdendsl under rhrs secuon wlll nor be made public 
or furnxhrd to any person orhcr than the Unitctl Stater Secretm o f  ~. 
Commerce, rhe Norrh Pac~fic Fishery hlanagement Councd, the 
.+laska Relrlon of the National hlanne Firhcnes Senxce  the ~, 
governor, rhe C D Q  team and staff, or other authorized 
reprerentaorei of the governor. 

6 .i.iC 73 075 G E N E R + L  PRO\'ISIONS 
(a) The governor wlll, ln the governor's discreoon, 

cor~rtder orher factors not idenofied in thts chapter if chose facrorr 
are relevanr io rhc declston o r  rccommendntion in queruon. 

0,) The governor wnll. ln the governor's dlrcreuon, relax 
or reduce rhe nouce requiremenrs of h :\.+C Oj.0?0 -6..\.\i 

if the governor determines that s rhorrened o r  less 
expenswe method of pubhc nouce 1s reasonnbly des~gned ro 
reach all mrercrted persons. 
I I ~ S - O ~ .  ~ I I I ~ , ~ J ~ . R C P ~ ~ L ~  I ~ ~ . ~ ~ J / I O I ~ ~ , E ~ W ~ ~ C ~  t?e$u~bnrm".  4" IU.%C >. > L  <ins, *, 
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requlred to tccord 2nd report a purchnre of firh rhall also record 
and report the buyeis purcharcr o f  fishery resources that are 
haperred through a C D Q  program. Thss shsll be done in the 
m:inner required by :\J 11>.115 CilO and 5 .\:\C .?'I 1.711 m c l  orhcr 




